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COMPLIANCE PROCEDURE UNDER THE PROTOCOL ON WATER AND HEALTH

Draft decision proposed by the Working Group on Water and Health

1 The draft decision on review of compliance and its annex are based on the outcome of the
first three meetings of the Legal Board (MP.WAT/AC.4/2004/2, MP.WAT/AC.4/2004/6 and
MP.WAT/AC.4/2005/2) and were endorsed by the Working Group on Water and Health at its
sixth meeting (ECE/MP.WAT/WG.4/2006/2).

2. The Mesting of the Parties may wish to formally adopt the draft decision on review of
compliance and its annex.
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DRAFT DECISION

REVIEW OF COMPLIANCE

The Meeting of the Parties,

Determined to promote and improve compliance with the Protocol on Water and
Health to the 1992 Convention on the Protection and Use of Transboundary Watercourses and
International Lakes, and recalling its article 15,

Recognizing the necessity for rigorous reporting by the Parties on their compliance
with the Protocol,

Seeking to promote the identification, as early as possible, of compliance difficulties
encountered by Parties and the adoption of the most appropriate and effective solutions for
resolving those difficulties,

Taking note of the rules of procedures for the Meeting of the Parties to the Protocol
relevant to the operation of the Compliance Committee, in particular rule 21,

1 Establishes the Compliance Committee for the review of compliance by the
Parties with their obligations under the Protocol.

2. Decides that the structure and functions of the Compliance Committee and the
compliance procedure shall be those set out in the annex to this decision.

3. Encourages Parties to bring issues concerning their own compliance before the
Committee.

4. Decides to review at its second meeting the compliance procedure in the annex

to this decision, with special regard to the provisions of chapter VI on communications from
the public, on the basis of the experience gained by the Compliance Committee.
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Annex
Annex

DRAFT COMPLIANCE PROCEDURE

I. OBJECTIVE, NATURE AND PRINCIPLES

1 The objective of this compliance procedure is to facilitate, promote and aim to secure
compliance with the obligations under the Protocol, with a view to preventing disputes, by:

(@ Addressing cases of non-compliance by Parties; and
(b) Providing advice or assistance to Parties, where appropriate.

2. The compliance procedure shall be simple, facilitative, non-adversarial and
cooperative in nature, and its operation shall be guided by the principles of transparency,
fairness, expedition and predictability.

3. The compliance procedure shall be conducted bearing in mind the interests of the
Party facing difficulties, of the Parties as a whole and of populations potentially or actually
adversely affected by non-compliance.

II. STRUCTURE OF THE COMPLIANCE COMMITTEE

4. The Compliance Committee shall consist of nine members, who shall servein their
personal capacity and objectively in the best interests of the Protocol.

5. The members shall be persons of high moral character and have recognized expertise
in the fields to which the Protocol relates, including legal and/or technical expertise. They
shall be elected by the Meeting of the Parties to the Protocol from among candidates
nominated by the Parties, taking into consideration any proposal for candidates made by non-
governmental organizations (NGOs) qualified or having an interest in the fields to which the
Protocol relates.

6. Unless the Meeting of the Parties, in a particular instance, decides otherwise, the
procedure for the nomination of candidates for the Compliance Committee shall be the
following:

(@ Nominations shall be sent to the secretariat in at least one of the officia
languages of the Protocol not later than 12 weeks before the opening of the meeting of the
Parties during which the election isto take place;

(b) Each nomination shall be accompanied by a curriculum vitae (CV) of the
candidate, which shall not exceed 600 words in length and may include supporting material;
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(© The secretariat shall distribute the nominations and the CV's, together with any
supporting material, in accordance with rule 9 of the Rules of Procedure.

7. In the election of the Committee, consideration should be given to the geographical
distribution of membership and to diversity of experience and expertise. At their first meeting,
the Parties shall elect five members for afull term of office and four members for a half term
of office. Subsequently, the Meeting of the Parties shall elect for afull term new membersto
replace those whose term has expired. If amember of the Committee can no longer perform
his or her duties as member of the Committee for any reason, the Bureau of the Meeting of the
Parties shall appoint another member fulfilling the criteriain this chapter to serve for the
remainder of the term, subject to the approval of the Committee. A full term of office
commences at the end of an ordinary meeting of the Parties and runs until the second ordinary
meeting of the Parties thereafter. Members shall not serve for more than two consecutive
terms.

8. The Committee shall elect its own chairperson and vice-chairperson and approve its
rules of procedure.

9. The Committee shall, unless it decides otherwise, meet at |east once ayear. The joint
secretariat shall arrange for and service the meetings of the Committee.

10.  The Committee shall make every effort to adopt its decisions and recommendations by
consensus, that is, the absence of any formal objection by one of its members. If all efforts at
consensus have been exhausted and no agreement has been reached, decisions and
recommendations shall be adopted by a two-thirds majority of the members present and
voting or by five members, whichever is the greater number.

1. FUNCTIONSOF THE COMMITTEE

11. The Committee shall:

(@ Consider any submission, referral or communication relating to specific issues
of compliance made in accordance with paragraphs 13-22 below;

(b) Prepare, at the request of the Meeting of the Parties, a report on compliance
with or implementation of specific provisions of the Protocol; and

(© Monitor, assess and facilitate the implementation of and compliance with the
reporting requirements under article 7, paragraph 5, of the Protocol.

12.  The Committee may examine compliance issues and make recommendations or take
measures if and as appropriate.



ECE/MP.WH/2007/L.2
EUR/06/5069385/13
Page 5

Annex
V. SUBMISSIONSBY PARTIES

13. A submission may be brought before the Committee by a Party that concludes that,
despite its best endeavours, it is or will be unable to comply fully with its obligations under
the Protocol. Such a submission shall be addressed in writing to the joint secretariat and shall
explain, in particular, the specific circumstances that the Party considersto be the cause of its
non-compliance. The joint secretariat shall transmit the submission to the Committee, which
shall consider the matter as soon as practicable.

14. A submission may be brought before the Committee by one or more Parties that have
reservations about another Party's compliance with its obligations under the Protocol. Such a
submission shall be addressed in writing to the joint secretariat and supported by
corroborating information. The joint secretariat shall, within two weeks of receiving a
submission, send a copy of it to the Party whose complianceis at issue. Any reply and
supporting information shall be submitted to the joint secretariat and to the Parties involved
within three months or such longer period as the circumstances of a particular case may
require, but in no case later than six months. The joint secretariat shall transmit the
submission and the reply, as well as all corroborating and supporting information, to the
Committee, which shall consider the matter as soon as practicable.

V. REFERRALSBY THE JOINT SECRETARIAT

15. Wherethejoint secretariat, upon considering the reports submitted in accordance with
the Protocol’ s reporting requirements, becomes aware of possible non-compliance by a Party
with its obligations under the Protocoal, it may request the Party concerned to furnish
necessary information about the matter. If there is no response or the matter is not resolved
within three months, or such longer period as the circumstances of the matter may require but
in no case later than six months, the joint secretariat shall bring the matter to the attention of
the Committee, which shall consider the matter as soon as practicable.

VI. COMMUNICATIONSFROM THE PUBLIC

16.  Ontheexpiry of 12 months from either the date of adoption of this decision or the
date of the entry into force of the Protocol with respect to a Party, whichever isthe later,
communications may be brought before the Committee by one or more members of the public
concerning that Party’ s compliance with the Protocol, unless that Party has notified the
Depositary in writing by the end of the applicable period that it is unable to accept, for a
period of not more than four years, the consideration of such communications by the
Committee. The Depositary shall without delay notify all Parties of any such notification
received. During the four-year period mentioned above, the Party may revoke its notification,
thereby accepting that, from that date, communications may be brought before the Committee
by one or more members of the public concerning that Party’ s compliance with the Protocol.
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17.  Thecommunications referred to in paragraph 16 shall be addressed to the Committee
through the joint secretariat in writing and may be in electronic form. The communications
shall be supported by corroborating information.

18.  The Committee shall consider any such communication unless it determines that the
communication is.

(@ Anonymous;
(b) An abuse of the right to make such communications;
(© Manifestly unreasonable;

(d) Incompatible with the provisions of this compliance procedure or with the
Protocol.

19.  The Committee should, at all relevant stages, take into account any available domestic
remedy unless the application of the remedy is unreasonably prolonged or obviously does not
provide an effective and sufficient means of redress.

20.  Subject to the provisions of paragraph 18, the Committee shall as soon as possible
bring any communications submitted to it under paragraph 16 to the attention of the Party
alleged to be in non-compliance.
21. A Party shall, as soon as possible but not later than five months after any
communication is brought to its attention by the Committee, submit to the Committee written
explanations or statements clarifying the matter and describing any response that it may have
made.
22.  The Committee shall, as soon as practicable, further consider communications
submitted to it pursuant to this chapter and take into account all relevant written information
made availableto it, and may hold hearings.

VIl. INFORMATION GATHERING
23. In order to perform its functions, the Committee may:

(@ Request further information on matters under its consideration;

(b)  Undertake, with the consent of any Party concerned, information gathering in
the territory of that Party;

(© Consider any relevant information submitted to it; and

(d)  Seek the services of experts and advisers, including representatives of NGOs or
members of the public, as appropriate.
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VIIT. CONFIDENTIALITY

24.  Save as otherwise provided for in this chapter, no information held by the Committee
shall be kept confidential.

25.  The Committee and any person involved in its work shall ensure the confidentiality of
any information that falls within the scope of the exceptions provided for in article 10,
paragraphs 4 (c) and 5, of the Protocol and that has been provided in confidence.

26.  The Committee and any person involved in its work shall ensure the confidentiality of
information that has been provided to it in confidence by a Party when making a submission
in respect of its own compliance in accordance with paragraph 13 above.

27.  All information that may disclose the identity of the member of the public submitting
the information or of athird person shall be kept confidential if submitted by a person who
asks that it be kept confidential, unless the Committee considers that there are no reasonable
grounds to believe that a member of the public may be penalized, persecuted or harassed
because of the communication.

28.  The meetings of the Committee shall be held in public unless otherwise provided for
in this annex. If necessary to ensure the confidentiality of information in any of the above
cases, the Committee shall hold meetingsin private.

29.  Committee reports shall not contain any information that the Committee must keep
confidential under paragraphs 25-27 above. Information that the Committee must keep
confidential under paragraph 25 shall not be made available to any Party. All other
information that the Committee receives in confidence and that is related to any
recommendations by the Committee to the Meeting of the Parties shall be made available to
any Party upon its request; that Party shall ensure the confidentiality of the information that it
has received in confidence.

IX. ENTITLEMENT TO PARTICIPATE

30. A Party inrespect of which asubmission, referral or communication is made or which
makes a submission, as well as the member of the public making a communication, shall be
entitled to participate in the discussions of the Committee with respect to that submission,
referral or communication.

31.  Only the members of the Committee shall take part in the preparation and adoption of
any findings, measures or recommendations.

32. The Committee shall send a copy of its draft findings, draft measures and any draft
recommendations to the Party in respect of which a submission, referral or communication is
made; to the Party which makes a submission; and to the member of the public who submitted
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the communication, if applicable, and shall take into account any comments made by them in
the finalization of those findings, measures and recommendations.

X. COMMITTEE REPORTSTO
THE MEETING OF THE PARTIESTO THE PROTOCOL

33.  The Committee shall report on its activities at each ordinary meeting of the Parties and
make such recommendations as it considers appropriate, including recommendations on the
measures referred to in paragraph 35. The Committee shall list the information that it has
received and shall provide the reasoning for its recommendations and decisions. Each report
shall be finalized by the Committee not later than 12 weeks in advance of the meeting of the
Parties at which it isto be considered. Committee reports shall be made available to the
public.

Xl. MEASURESTO PROMOTE COMPLIANCE AND
ADDRESS CASES OF NON-COMPLIANCE

34. The Committee may decide upon one or more of the following measures:

€) Provide advice and facilitate assistance to individual Parties regarding their
compliance with the Protocol, which may include assistance in seeking support
from specialized agencies and other competent bodies, as appropriate;

(b) Request or assist, as appropriate, the Party concerned to develop an action plan
to achieve compliance with the Protocol within atime frame to be agreed upon
by the Committee and the Party concerned;

(© Invite the Party concerned to submit progress reports to the Committee on the
efforts that it is making to comply with its obligations under the Protocol;

(d) I ssue cautions; and,

(e In cases of communications from the public, make recommendations to the
Party concerned on specific measures to address the matter raised by the
member of the public.

35.  Upon consideration of the report and any recommendations of the Committee, the
Meeting of the Parties to the Protocol may, depending on the particular question before it and
taking into account the cause, type, degree and frequency of the non-compliance, decide upon
one or more of the following measures:

(@  Takemeasuresreferred to in paragraph 34,

(b)  Recommend to Partiesto provide financia and technical assistance, training
and other capacity-building measures and facilitate technology transfer;
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(© Facilitate financial assistance and provide technical assistance, training and
other capacity-building measures, subject to financial approval, including,
when appropriate, seeking support from specialized agencies and other
competent bodies;

(d) I ssue declarations of non-compliance;
(e Give specia publicity to cases of non-compliance;

(f) Suspend, in accordance with the applicable rules of international law
concerning the suspension of the operation of atreaty, the specia rights and
privileges accorded to the Party concerned under the Protocol; or

(g  Take such other non-confrontational, non-judicial and consultative measures as
may be appropriate.

XIl. RELATIONSHIP BETWEEN SETTLEMENT OF DISPUTES
AND THE COMPLIANCE PROCEDURE

36.  Thiscompliance procedure shall be without prejudice to article 20 of the Protocol on
the settlement of disputes.

XI11. ENHANCEMENT OF SYNERGIES

37. In order to enhance synergies between this compliance procedure and compliance
procedures under other agreements, the Meeting of the Parties to the Protocol may request the
Compliance Committee to communicate as appropriate with the relevant bodies of those
agreements and report back to it, including with recommendations as appropriate. The
Compliance Committee may also submit areport to the Meeting of the Parties to the Protocol
on relevant devel opments between the sessions of the Meeting of the Parties to the Protocol.

38.  The Committee may transmit information to the secretariats of other international
environmental agreements for consideration in accordance with their applicable procedures on
compliance. The Committee may invite members of other compliance committees dealing
with issues related to those before it for consultation.



