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Introduction

1. The Oslo Ministerial Declaration  was made at the first meeting of the1/

Parties to the Convention on Environmental Impact Assessment in a Transboundary
Context (hereafter called the Espoo Convention).  In paragraph 13 of that
Declaration the Ministers invited the Parties to the Convention “to consider
possibilities for allowing non-ECE member countries to become a Party to [the]
Convention”.

2. The Declaration does not explain precisely why non-ECE member countries
should be invited to become Parties to the Convention.  Perhaps the Ministers
considered that the benefits of the transboundary environmental impact assessment
procedures required under the Convention should not be confined to the UN/ECE
region.  2/
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3. For example, let us imagine a State on the periphery of the region.
That State might be affected by transboundary impacts of two proposed
activities in two different neighbouring States: one inside the UN/ECE region
and a Party to the Convention, the other outside the UN/ECE region and unable
to become Party to the Convention. In such circumstances the potentially
affected State would benefit from the application of the Espoo Convention to
the first proposed activity, but could never benefit from its application to
the second proposed activity. This anomaly could be corrected by enabling the
second State to become a Party to the Convention. 

4. The purpose of this paper is to assist Parties to consider legal issues
raised by paragraph 13 of the Oslo Declaration.

The problem

5. Article 16 of the Espoo Convention provides that:

“This Convention shall be open for signature [...] by States members of
the Economic Commission for Europe as well as States having
consultative status with the Economic Commission for Europe pursuant to
paragraph 8 of the Economic and Social Council resolution 36 (IV) of 28
March 1947, and by regional economic integration organizations
constituted by sovereign States members of the Economic Commission for
Europe to which their member States have transferred competence in
respect of matters governed by this Convention, including the
competence to enter into treaties in respect of these matters.”

6. Article 17 stipulates that:

“1. This Convention shall be subject to ratification, acceptance or
approval by signatory States and regional economic integration
organizations.

“2. This Convention shall be open for accession as from 3 September
1991 by the States and organizations referred to in Article 16.”

7. It is clear that the combined effect of Articles 16 and 17 is to allow
only those States and regional economic integration organizations that are
mentioned in Article 16 to become Parties to the Convention.

8. The States referred to in Article 16 include:

- States members of the Economic Commission for Europe; and

- States having consultative status with the Economic Commission
for Europe pursuant to paragraph 8 of Economic and Social Council
resolution 36 (IV) of 28 March 1947, i.e. European nations not
Members of the United Nations that the Economic Commission for
Europe has admitted in a consultative capacity.
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9. So States that are neither UN/ECE members nor European nations that
have been admitted in a consultative capacity to UN/ECE may not become
Parties to the Espoo Convention.

10. It seems clear that paragraph 13 of the Oslo Declaration was intended
to invite Parties to consider allowing States outside the UN/ECE region to
become Parties. This may only be done by amending the Convention.

Amendment of the Convention: Is the Aarhus Convention a useful precedent?

11. Article 17 of the 1998 Aarhus Convention on Access to Information,
Public Participation in Decision-making and Access to Justice in
Environmental Matters is very similar to Article 16 of the Espoo Convention.
It is different in one respect, however, for it provides that the Convention
may be signed by “States members of the Economic Commission for Europe as
well as States having consultative status with the Economic Commission for
Europe pursuant to paragraphs 8 and 11 of Economic and Social Council
resolution 36 (IV) of 28 March 1947, and by regional economic integration
organizations constituted by sovereign States members of the Economic
Commission for Europe to which their member States have transferred
competence over matters governed by this Convention, including the competence
to enter into treaties in respect of these matters” (emphasis added). 

12. By referring to paragraph 11 of the resolution, article 17 of the
Aarhus Convention enables any Member State of the United Nations that is not
a member of UN/ECE but that has been invited by it to participate in a
consultative capacity in its consideration of any matter of particular
concern to that non-member to sign and conclude the Aarhus Convention.  

13. More significantly, article 19 provides that:

“1. This Convention shall be subject to ratification, acceptance or
approval by signatory States and regional economic integration
organizations.

“2. This Convention shall be open for accession as from 22 December
1998 by the States and regional economic integration organizations
referred to in article 17.

“3. Any other State, not referred to in paragraph 2 above, that is a
Member of the United Nations may accede to the Convention upon approval
by the Meeting of the Parties.”

14. Thus article 19 of the Aarhus Convention not only provides for the
States and Signatories identified in article 17 of that instrument to ratify 
the Convention, but also provides for any Member of the United Nations to
accede to it, subject to the “approval by the Meeting of the Parties”.

15. What does “approval” mean in this context?  It seems unlikely that it
means a further amendment to the Aarhus Convention, for the Convention seems
to require no further amendment before a United Nations member not mentioned
in article 17 becomes a Party - it simply requires a formal approval by the
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Meeting of the Parties.  What is more, if “approval” amounted to an amendment
to the Convention, article 19, paragraph 2, should have cross-referred to
article 14 (which sets out the procedure for amendments).

16. It seems, therefore, that the way that the Meeting of the Parties would
give its approval to the accession of a non-article 17 State would be
determined by the Meeting’s Rules of Procedure, just like any other decision
of the Meeting of the Parties.

17. If the Parties to the Espoo Convention decide to amend the Convention to
enable States outside the UN/ECE region to become Parties, they may wish to
consider amending its Article 17 to insert a paragraph that would enable a
United Nations Member State not referred to in Article 16 to accede to it upon
approval by the Meeting of the Parties.  A draft decision of the Meeting of
the Parties that would have such an effect may be found in annex I below.

Potential problems

18. Article 14 of the Espoo Convention relates to amendments to that
Convention.  Its paragraph 4 provides that the amendments enter into force3/

after three fourths of the Parties have concluded them.

19. It follows that it is almost inevitable that an amendment to the
Convention will enter into force for some Parties before it does so for
others. This might cause difficulties in the case of an amendment to Article
17 that increased the number of States that could conclude the Convention.
There would be an unusual relationship between the Parties that had concluded
the Convention, but not the amendment, and States outside the UN/ECE region
that became Parties after the amendment entered into force. 

20. What is more, if an amendment such as that set out in annex I below was
made, a vote could be taken on whether approval was to be given to the
accession of a State not mentioned in Article 16 (“a non-Article 16 State”).

21. This is because “approval”, for the purposes of the new article, would
be given in accordance with the Rules of Procedure of the Espoo Convention,
Rule 37, paragraphs 1 and 2, of which provides

“1. Save as otherwise provided by the Convention and by paragraph 2 of
this rule, the Meeting of the Parties shall make every effort to reach
its decisions by consensus. If all efforts at consensus have been
exhausted, and no agreement reached, the decision shall, as a last
resort, be adopted by a three-fourths majority vote of the Parties
present and voting at the meeting.

“2. Decisions of the Meeting of the Parties on procedural matters
shall be taken by a simple majority vote of the Parties present and
voting at the meeting.”

22. A difficult situation could be created if a State voted against the
approval of accession of a neighbouring non-Article 16 United Nations Member
and that State nevertheless gained the necessary approval to accede because of
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the votes of a three-fourths majority of the Parties.  Suppose there was a
proposed activity that had a significant adverse transboundary environmental
impact and the non-Article 16 State and the Party that voted against its
accession were concerned Parties.  The relationship between the two States
during the transboundary environmental impact assessment procedure could
become strained, and might even break down altogether.

23. The two problems mentioned above could be solved by the adoption of an
amendment different from that set out in annex I:

• The problem that would be generated by an amendment coming into
force for some Parties before it did so for others could be
avoided by express provision to the effect that the amendment
would not enter into force until it was concluded by all Parties;

• The difficulties that might arise between two States if one became
a Party even though the other Party had voted against its
accession could be avoided if there was express provision to the
effect that Parties could only approve the accession of a new,
non-Article 16, State by consensus.

An example of such an amendment may be found in annex II below.

Procedure for amendment to the Espoo Convention

24. Under Article 14 of the Espoo Convention, 

- An amendment to the Convention must be proposed by a Party;

- The proposed amendment must be submitted in writing to the
secretariat, in time for the latter to circulate it to all the
Parties at least ninety days before the next meeting of the
Parties;

- When a proposed amendment is considered at a meeting of the
Parties, the Parties are obliged to make every effort to reach
agreement on it by consensus. If this proves impossible, as a last
resort the amendment may be adopted by a three-fourths majority
vote of the Parties present and voting at the meeting of the
Parties.

25. It is greatly to be hoped that the Meeting of the Parties to the Espoo
Convention will be able to make decisions by consensus, particularly those
that relate to structural amendments to the Convention. It could prove
divisive and disruptive if proposals for amendment could not gain consensus
support amongst the Parties.
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Future action

26. Consequently, it would be helpful if the Working Group were to carry out
preparatory work with a view to preparing the way for consideration of an
amendment to Article 16 at the second meeting of the Parties. It is therefore
suggested that the Working Group should address the following questions:

(a) Would the Parties confirm their agreement to amend the Espoo
Convention in order to allow States outside the UN/ECE region to become
Parties?

(b) If so, should all States outside the UN/ECE region have the
possibility to become Parties? Should article 19, paragraph 3, of the Aarhus
Convention be used as a precedent, which would mean that any Member State of
the United Nations that is not referred to in Article 16 could accede to the
Convention upon approval by the Meeting of the Parties?  Or do the Parties
consider that potential non-UN/ECE Parties should be identified in a different
way?

(c) Is the Working Group able to agree upon how the Espoo Convention
should be amended? If so, do the texts in the annexes below provide useful
starting points?

27. The deliberations of the Working Group should assist any Party that is
considering proposing an amendment to the Convention.

Notes:

1.The text of that declaration may be found in annex IX to the report of the
first meeting of the Parties (ECE/MP.EIA/2).

2.For the purposes of this paper, “UN/ECE region” means the area covered by
the UN/ECE member States.

3.The full text of the relevant parts of Article 14 is as follows:

“1. Any Party may propose amendments to this Convention.

“2. Proposed amendments shall be submitted in writing to the
secretariat, which shall communicate them to all Parties. The proposed
amendments shall be discussed at the next meeting of the Parties,
provided these proposals have been circulated by the secretariat to the
Parties at least ninety days in advance.

“3. The Parties shall make every effort to reach agreement on any
proposed amendment to this Convention by consensus. If all efforts at
consensus have been exhausted, and no agreement reached, the amendment
shall as a last resort be adopted by a three-fourths majority vote of
the Parties present and voting at the meeting.
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“4. Amendments to this Convention adopted in accordance with paragraph 3
of this Article shall be submitted by the Depositary to all Parties for
ratification, approval or acceptance. They shall enter into force for
Parties having ratified, approved or accepted them on the ninetieth day
after the receipt by the Depositary of notification of their
ratification, approval or acceptance by at least three fourths of these
Parties.  Thereafter they shall enter into force for any other Party on
the ninetieth day after that Party deposits its instrument of
ratification, approval or acceptance of the amendments.”
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Annex I

Annex I

SIMPLE AMENDMENT OF ARTICLE 17

DRAFT DECISION II/...
AMENDMENT TO THE ESPOO CONVENTION

The Meeting,

Recalling paragraph 13 of the Oslo Ministerial Declaration made by
Ministers of the Environment and the European Union Commissioner for the
Environment assembled at Oslo in Norway on the occasion of the first meeting
of the Parties to the Espoo Convention,

Desiring to allow States outside the UN/ECE region to become Parties to
the Convention,

Decides to adopt the following amendment to the Convention:

In Article 17, after paragraph 2, the following paragraph shall be
inserted:

“Any other State, not referred to in paragraph 2 above, that is a Member
of the United Nations may accede to the Convention upon approval by the
Meeting of the Parties”.
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Annex II

Annex II

COMPLEX AMENDMENT OF ARTICLE 7

DRAFT DECISION II/...
AMENDMENT TO THE ESPOO CONVENTION

The Meeting,

Recalling paragraph 13 of the Oslo Ministerial Declaration made by
Ministers of the Environment and the European Union Commissioner for the
Environment assembled at Oslo in Norway on the occasion of the first meeting
of the Parties to the Espoo Convention,

Desiring to allow States outside the UN/ECE region to become Parties to
the Convention,

Decides: 

1. To adopt the following amendment to the Convention:

(a) In Article 17, after paragraph 2, the following paragraph shall be
inserted:

“Any other State, not referred to in paragraph 2 above, that is a Member
of the United Nations may accede to the Convention upon approval by the
Meeting of the Parties.  Such approval shall be by consensus.”

(b) At the end of Article 17, the following paragraph shall be
inserted:

“6. Any State that ratifies, accepts or approves this Convention shall
be deemed simultaneously to ratify, accept or approve the amendment to
the Convention set out in decision II/... taken at the second meeting of
the Parties.”

2. That notwithstanding the provisions of Article 14, paragraph 4, of the
Convention, this amendment shall not enter into force until the ninetieth day
after it has been ratified, approved or accepted by all the current Parties to
the Convention.


