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	* This report is submitted to the Plenary for discussion and noting.


Introduction

1. This paper constitutes the Joint Legal Liaison Rapporteur’s report to the Plenary for the year to May 2004. Reporting Procedures In order to facilitate the liaison and reporting procedures between the Legal Group, the UN/CEFACT Steering Group (CSG) and the UN/CEFACT Forum, the Joint Legal Liaison Rapporteur attended a number of the meetings of the Legal Group during the year, initially in the capacity of Chair of that Group.  However, as a result of other pressing professional commitments, the author of this report has found it necessary to resign as Chair of the Legal Group.  The Joint Legal Liaison Rapporteur also attended meetings of the CSG which were held during the course of the year and participated in a number of the Forum meetings held both in person and by teleconference during the same period.

Intellectual Property Policy

2. The most significant issue during the last year concerns the work on the development of a new effective Intellectual Property Policy for UN/CEFACT.  Members of the Plenary will recall that the Joint Legal Rapporteur was mandated by the Plenary at its 9th meeting to co-ordinate the work of developing such a policy.  With considerable assistance from a number of colleagues, a draft policy was prepared and approved by the CSG at its July 2003 meeting.  A copy of the draft, as approved by the CSG is contained in Document (TRADE/CEFACT/2003/6/Rev.1) before this Plenary.  That draft policy was submitted to the UN’s in-house legal team, the Office of Legal Affairs (the OLA), in order to obtain their advice on the final form that the policy should take.  The OLA has raised an issue which is currently unresolved.  The draft policy is based on the requirement that all participants should, as a condition of being permitted to take part in the work of UN/CEFACT, give an irrevocable royalty free perpetual licence of any existing and/or future IP rights that they make available for the development of UN/CEFACT deliverables. The OLA has expressed the view that such a licence needs to be supported by an full and unlimited indemnity from each contributor in favour of the UN against any claim that any third party might conceivably make against the United Nations alleging that the UN/CEFACT deliverable infringes the intellectual property rights of any such third party.  This would mean that if the UN ever became the subject of such a claim then it could look to the particular contributor(s) for the recovery of any financial loss suffered by the UN in such circumstance.  The UN/CEFACT Joint Legal Rapporteur does not agree that such an indemnity is  legally or commercially necessary and it is considered possible that insistance on it may result in  important contributors to the work of UN/CEFACT refusing to continue with their participation.  For this reason the Joint Legal Liaison Rapporteur could not recommend the IPR policy to the UN/CEFACT Plenary if it contained the form of indemnity proposed by the OLA.  The Plenary will be aware that a consultation exercise is presently underway, seeking the views of contributors to UN/CEFACT on the requirement for an indemnity suggested by the OLA.  The Joint Legal Liaison Rapporteur considers it necessary to point out that until there is clear resolution of this issue and an acceptable form of intellectual property policy has been adopted, the  current policy applicable to the ownership of intellectual property in contributions is in need of urgent clarification.  At the time of preparing this report further advice from the OLA on this aspect is awaited.      

External Relations

3. During the year, the Joint Legal Liaison Rapporteur attended a number of conferences and made presentations in various jurisdictions regarding UN/CEFACT  activities.  In particular, the Rapporteur contributed to the 2003 WSIS Global eBusiness Forum held in Geneva jointly with AFACT.

Meetings participation

4. In previous reports the Joint Legal Liaison Rapporteur has stressed the need for delegations to the UN/CEFACT Plenary continually to encourage further participation by electronic business legal experts in the work of the UN/CEFACT Legal Group.  Delegates are again politely reminded of the need to seek to identify expert participants to the process in order to widen the pool of expertise, the resources and the geographical mix of the group.  It is the policy of the Legal Group that, as far as is possible, the understandable difficulties associated with the cost and security of international travel should not discourage potential attendees.  To assist with such problems, every effort is made to ensure that all Legal Group members are kept fully informed of the development work programme via the Legal Group list server and that as much work can be done over the internet and by e-mail.  In addition, the policy of encouraging associated sub-groups continues.  At present the AFACT Legal Working Group functions as a sub-group of the Legal Group and a number of potential members involved in the American Bar Association have been identified as a possible nucleus of a North American Group.

UN Secretariat Support

5. Over the year both the Legal Group and the Joint Legal Liaison Rapporteur has continued to receive dedicated support from the UN/CEFACT secretariat.  In particular, the efforts of Mr Mario Apostolov and Ms Maria Misovicova have been greatly appreciated. 
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