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IP is very frequently described by these 
sentences:

- The function of IP is to protect ideas in order 
to promote creation and invention;

and

- IP is a social burden because it reduces or 
eliminates competition, but that negative 
effect is compensated by the gains derived 
from creation and invention. In other words, 
IP is a necessary evil.
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However, those two approaches, even if 
they are predominant and express 
mainstream IP and economic doctrines, 
do not reflect the true nature and 
function of IP.

It is not true that IP protects ideas in order 
to promote creation and invention.

3



First, IP does not cover all ideas. If it did, it would 
protect telephone directories.

Second, a good deal of IP subject matter has 
nothing to do with invention or creation. 
Sometimes IP can even run counter invention or 
creation – for example, GIs protect reputation 
that is stabilized in time; shop signs identify the 
location of businesses, no matter what happens 
inside; trade secrets cover undisclosed 
information because of its commercial value, 
regardless of invention or creativity; the 
repression of ambush marketing fights 
parasitism.
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IP protects and preserves the differences 
introduced by manufacturers, service 
providers and merchants into their 
products and services.

If there is a tension, it is between IP and 
pure competition, because IP ensures 
that competing products and services are 
not entirely interchangeable.
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Differences are

External - location, prices, technical assistance, 
courtesy to customers, frequent flier programs, 
etc

Internal - changes in quality, new designs, new 
functionalities, and new products and services 
[the ultimate difference]

For each of these differences there is at least one 
type of IP that permits its appropriation, thus 
ensuring that differences are lasting. IP permits 
consumers to make their choices lured by the 
differences in products and services.
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For example, in a prime brand supermarket next to 
my place a 1.5l bottle of Coca-Cola costs 2.20 CHF. 
The same bottle of Pepsi costs 1.65 CHF.  And a 
bottle of a white brand cola (brand “M”) costs 0.80 
CHF. Two weeks ago, in a discount supermarket 
whose doors are 150 meters down the street, I 
paid 0.80 CHF for the same bottle of Pepsi.

7



Those price differences correspond to what the 
consumer is willing to pay to satisfy his/her 
individual preference. Consumers are hooked to 
the product differences (in taste, in appearance, in 
reputation). Trademarks (as any other IP asset) 
are the expression of those differences that “hook” 
consumers. They are ready to pay more for Coca 
Cola up to a certain limit. If Coca Cola raises its 
prices and passes that limit, they will switch to 
Pepsi. Or if Pepsi lowers its price even further, 
consumers will switch too. It is in this “hooking” 
effect that some see the monopolistic effects of IP 
– monopolistic but still pro-competitive...
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It is also said that the capture of 
consumers’ preference is a waste. 
Without trademark, patent, design and 
trade secret protection, all colas would be 
sold in identical bottles, under identical 
labels, with identical flavors, for the same 
price.

That is, without IP we would have perfect 
competition restored...
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Of course, it is naïf to believe that it is IP 
that makes products more expensive. 
After all, the same IP that covers Coca 
Cola also covers Pepsi and M.

And it is naïf to think that it is IP that keeps 
us hooked to Coca – or to Pepsi – or to 
M... It is our preferences and our price 
sensitivity that do so...
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The mainstream view accepts the idea of IP 
because without it – without the possibility 
of capturing differences – Apple would not 
have invented the iPad, J.K. Rowlings would 
not have written the Harry Potter series, and 
Coca-Cola would not sell the drink we buy 
because it is the real thing…

It is in this sense that some say that IP is: (i) a 
necessary evil (ii) of a monopolistic nature…
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As regards the term “monopolistic nature”, this is 
economese semantics... In legal terms, when 
there are more than one competitor selling 
products that are (partly) interchangeable, and 
putting pressure downwards on prices, there is 
no monopoly. In other words, Law only 
sanctions the practices that aim at acquiring or 
maintaining pure monopoly. This issue is 
crucially important because it can make a 
difference for an aggressive innovator between 
going to jail because of a monopolization felony 
and staying free…
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As to the “necessary evil,” that is a matter of 
ideology, not of reality. Competitors do not lure 
the clientele of others by increasing prices (“you 
do not hunt flies with vinegar”). They do so by 
decreasing prices or by increasing quality or 
perceptions (and here you can have price 
increases). Or by introducing new products – the 
ultimate difference.

The more IP, the more differences. And the more 
differences, the more prices will go down.

Just think of personal computers, flat TVs and cell 
phones ten years back, and now...
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Unfortunately, most people, when they think about the evils 
of IP, associate them with pharmaceuticals and access to 
health.

That is unfortunate, because pharmaceuticals are regulated 
products. Regulation distorts competition – and IP. A 
contrario, pharmaceuticals show how IP works by showing 
how IP is distorted.

Just think of prescription drugs. They would need patents 
and test data for protecting and promoting technical 
differentiation. But they would NOT need trademarks, 
because consumers are not supposed to make choices, and 
doctors are not supposed to choose based on reputation, 
but rather on technical and scientific evidence.

Or think of OTCs. They do not use patents, because there is 
not enough novelty. Trademarks are of low value because 
OTC innovators have no time to build a time lead, hence 
brand loyalty. OTCs are left with test data protection – the 
ultimate expression of government regulation… 
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Anyway, it is because it primarily serves a 
differentiating function that IP is based 
on core concepts such as: novelty, 
inventiveness (non-obviousness), 
originality, secrecy, distinctiveness, 
reputation.

All these concepts are synonymous with 
differentiation.
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And because it is about the protection of 
differentiating assets,

- IP only thrives on markets where rivalry 
amongst manufacturers and amongst 
merchants exists;

- IP only produces positive effects on those 
markets where acts of confusion (of any 
sort, from mergers to piracy and 
counterfeiting) are prosecuted and 
punished

- IP is inherently pro-competitive (this 
meaning pro-rivalry)
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However, only IP that 
generates/promotes/ensures 
differentiation is pro-competitive.

IP that tolerates or generates 
confusion is anti-competitive.

We can find three categories of 
IP/Competition interface in this 
context:
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1. IP that covers assets that are not genuinely 
differentiating (too much IP) or that is 
unavailable to protect genuinely differentiating 
assets (too less IP) hinders competition 
because it creates confusion. In other words, 
that is IP in the wrong dosage.

2. And there is IP that, in spite of being in the right 
dosage, is used in a way that, being contrary to 
the objectives of the law, harms competition. 
That is abuse of IP.
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3. And there very rare circumstances in which IP, in 
spite of being in the right dosage and in spite of 
being not abused, can harm competition – these 
are the cases where competitors cannot go 
around IP to create differentiated, competing IP 
assets. For example, patents on technical 
standards; trademarks on functional features; 
test data whose elaboration puts in danger the 
health of humans and animals, as well as the 
environment.

In these rare circumstances – BUT ONLY IN THESE 
RARE CIRCUMSTANCES – we can think of IP as 
an essential facility.
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But how can we find the right dosage? How 
can we ensure that IP only protects 
those intangible assets that are 
genuinely differentiating?

The solution: To ensure that the grant of IP 
rights does not diminish pre-grant 
existing levels of competition.
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An example of not knowing exactly where the right 
dosage stands.

AB Volvo v Erik Veng (UK) Ltd, Case 238/87, European Court reports 1988, 06211

Consorzio Italiano della Componentistica di Ricambio per Autoveicoli v Régie Nationales des Usines 
Renault, Case 53/87, European Court reports 06039

Facts:

- Volvo, owner in the UK of a registered design for the front wings of Volvo series 200 cars, sued Veng 
for infringement of its design rights. Veng imports those body panels, manufactured without 
Volvo’s authorization, and markets them in the UK.

Opinion (ECJ)

- The right of proprietor of a protected design to prevent third parties from manufacturing and selling or 
importing, without its consent, products incorporating the design constitutes the very subject-
matter of his exclusive right .

- It follows that an obligation imposed upon the proprietor of a protected design to grant to third 
parties, even in return for a reasonable royalty, a licence for the supply of products incorporating 
the design would lead to the proprietor thereof being deprived of the substance of his exclusive 
right, and that a refusal to grant such a licence cannot in itself constitute an abuse of a dominant 
position . 

- It must however be noted that the exercise of an exclusive right by the proprietor of a registered 
design in respect of car body panels may be prohibited by Article 86 if it involves, on the part of 
an undertaking holding a dominant position, certain abusive conduct such as the arbitrary 
refusal to supply spare parts to independent repairers, the fixing of prices for spare parts at an 
unfair level or a decision no longer to produce spare parts for a particular model even though 
many cars of that model are still in circulation, provided that such conduct is liable to affect 
trade between Member States . 21



And how can we identify the rules that ensure that 
IP, correctly dosed, shall not be used abusively, 
in a way that is contrary to the objectives of the 
law and that undermines competition?

The solution: To define clearly the objectives of the 
law and establish the criteria to identify 
unilateral and bilateral abuses. The use of IP 
rights should not stand against a reasonable 
level of post-grant competition.
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A problem of IP in the right 
dosage being abused

Blount Mfg. Co. v. Towne Mfg. Co., 166 F. 555
(D. Mass. 1909)

The Facts:

Four manufacturers of liquid door checks entered into agreements regulating the manufacture of 
sale of their patented inventions.
The plan comprehended the maintenance of prices, the pooling of profits, the elimination of 
competition, and the restraint of improvements. The main tool was the reduction of the output in 
the exploitation of the patents (suppression).

The opinion:
A contract whereby the manufactures of two independent patented inventions agree not to 
compete in the same commercial field deprives the public of the benefits of competition, and 
creates a restraint of trade which results, not from granting of letters patent, but from 
agreement.  While the monopoly of the patented articles is not increased, the monopoly of the 
commercial field is increased by the "unified tactics” as to prices. 

- Where, however, each patentee continues to make his own goods under his own patents, and 
seeks to enhance his profits by an agreement with competitors, who make either patented or 
unpatented articles, then it seems to follow that the agreement of each to restrain his own trade 
cannot be regarded merely as an incident to the assignment of patent rights.  The patentee then 
restrains his own trade, not for the purpose of enhancing the value of the license which he 
grants, but for the purpose of enhancing the value of his trade by removing competition.
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- The right of a patentee to suppress his own rests upon ordinary considerations of property right.  The 
public has no right to compel the use of patented devices or of unpatented devices, when that is 
inconsistent with fundamental rules of property.  When a patentee agrees, however, to restrain 
his own trade in the article of his own invention, not as an incident to a granting of rights, but 
for the purpose of enhancing his price by the removal of competitors, he is then quite outside 
the sphere of any right granted him by the government. 

- An attempt to make profit out of letters patent by suppressing the invention covered thereby is outside 
the patent grant, and is so far removed from the spirit and intent of the patent law that the mere 
fact that an inventor may make a profit by suppressing his invention is not a sufficient reason for 
holding the Sherman act inapplicable to agreements affecting patented articles.

- Nonuse ordinarily violates no law; but contracting with another, putting it in the power of another to 
compel one not to use, is a contract in restraint of trade, designed for the purpose of 
suppressing competition.

- Combinations between owners of independent patents, whereby, as part of a plan to monopolize the 
commercial field, competition is eliminated, are within the Sherman act, for the reason that the 
restraint of trade or monopoly arises from combination, and not from the exercise of rights 
granted by letters patent. As by the terms of the contracts under consideration the owners of 
distinct patents each agreed to restrain its own interstate trade, I am of the opinion that the 
contracts are in these particulars obnoxious to the Sherman anti-trust act.  
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So we can conclude:

There is no need for IP (=differentiation) 
without [imperfect] [monopolistic] 
competition

There is no [imperfect] [monopolistic] 
competition without IP (=differentiation)
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Thank you.

nuno.carvalho@wipo.int
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