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Introduction

� Competition policy is an important counter-balance to intellectual 
property rights. 

� Yet, the application of competition law in this area should be 
approached with considerable caution, as the issues are complex. 

� The TRIPS Agreement provides broad discretion to WTO Member 
governments in the policies that they adopt in this area.

� Important also to recognize that well-designed IP systems can 
address some competition concerns "internally”, e.g. through strict 
application of patentability criteria. This highlights the importance 
of competition agencies’ involvement in IP policy-making via their 
“advocacy” efforts.



Historical recognition in the WTO of the role  of 
competition policy in balancing the exercise of IP 

rights

� Concerns regarding the potential for anti-competitive abuse of 
rights protected under the TRIPS Agreement were voiced by many 
countries (especially developing countries) during the negotiation of 
the Agreement.

� Consequently, the TRIPS Agreement provides scope for the 
enforcement of competition law vis-à-vis anti-competitive practices.

� The key operative provisions are Articles 8.2, 40 and 31.



Relevant provisions of the TRIPS 
Agreement:  Article 8.2

� Provides general recognition that appropriate measures may be 
needed to prevent the abuse of intellectual property rights by rights 
holders.

� This provision is more permissive than prescriptive in nature. 
� Measures adopted to address such practices must be consistent 

with other provisions of the Agreement



Relevant provisions of the TRIPS 
Agreement:  Article 40

� Recognizes that licensing practices that restrain 
competition may have adverse effects on trade or may 
impede technology transfer/diffusion (Article 40.1).

� Permits Members to specify anti-competitive practices 
constituting abuses of IPRs and to adopt measures to 
prevent or control such practices (Article 40.2).  Such 
practices may include exclusive grantbacks, clauses 
preventing validity challenges and coercive package 
licensing.

� Measures adopted to address such practices must be 
consistent with other provisions of the Agreement.

� The provisions of Article 40 are permissive rather that 
prescriptive. Exception: right to consultation under 
Articles 40.3 and 40.4.



Relevant provisions of the TRIPS 
Agreement:  Article 31

� Sets out detailed conditions for the granting of 
compulsory licences aimed at protecting the legitimate 
interests of rights holders.

� Provides for the non-application of two such conditions 
where a compulsory licence is granted to remedy “a 
practice determined after judicial or administrative 
process to be anti-competitive” (Article 31(k)).

� The conditions which may thereby be rendered non-
applicable include:  (i) the requirement to first seek a 
voluntary licence from the right holder (Art. 31(b)); and 
(ii) the requirement that use pursuant to a compulsory 
license be predominantly for the supply of the domestic 
market (Art. 31(f)).



Article 31 (cont’d)

�Art. 31(k) : “ The need to correct anti-
competitive practices may be taken into account 
in determining the amount of remuneration (in
cases of anticompetitive behaviour)”



Relevant provisions of the TRIPS 
Agreement:  questions left unanswered

� The set of other practices (beyond those referred to in 
article 40.2) which may constitute actionable abuses 
under Members’ competition laws.

� The standards under which such practices should be 
reviewed (e.g. per se or “rule of reason”).

� What constitutes an adequate “judicial or 
administrative process” for purposes of Article 31(k)?

� The appropriate remedies to be employed (beyond the 
general requirement of consistency with other 
provisions of the Agreement).


