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I ntroducti on

1. On 11 and 12 Novenber 1999 a task force nmet in London to consider review
of conpliance under article 15 of the Aarhus Convention. The task force net
on the understanding that its nenbers acted in a personal capacity, and not as
representatives of States or organizations.

2 The task force was established, with the United Kingdom as |ead country,
at the first meeting of the Signatories to the Aarhus Convention. The Meeting
of the Signatories had identified as the expected outconme of the task force's

wor K:

Draft elenents to facilitate the discussion at the second neeting of the
Signatories (or the first nmeeting of the Parties, if that takes place
first).

3. The menbers of the task force had received two papers beforehand. An
i ntroductory paper, prepared by the United Kingdom is at annex | X to this
report. It describes the devel opnent of conpliance nechani sns under
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mul tilateral environmental agreenents and di scusses specific provisions in the
Aar hus Convention. A second paper, prepared by the ECO Forum NGO Coal ition
and outlining that organization's proposals, is at annex X

GE. 00- 31298
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4, Bearing in mnd the mandate that it had been given, the task force set
out to produce el enents that would assist the Signatories at their second
meeting (or the Parties at their first neeting) in their deliberations. In
particular, the task force did not attenpt to prepare a conpliance reginme for
adoption. Instead it concentrated on identifying particular questions that

need to be answered and drafting some options that m ght be taken up by the
Meeting of the Signatories, with a view to preparing the building bl ocks that
m ght be used to construct a conpliance regime. All texts were prepared only
with a viewto assisting the further deliberations of the Meeting of the
Signatories. It was generally recogni zed that none of the texts proposed
could be “the last word” on a particular issue. That said, the task force
reached a consensus on some issues, and is therefore able to make sone
recomendations to the Meeting of the Signatories.

5. This report sets out the results of the task force’'s deliberations.

Reporting requirenents

6. The task force noted that virtually all rmultilateral environnenta
agreenents provided for the collection of data on the way Parties perforned
the obligations that arose under the agreements. These data provided raw

mat erial for conpliance nmechanisns. The nore extensive the data, the nore
effective conpliance nechanisms were likely to be. Although the task force
was not mandated to make proposals on the collection of data, it was felt
appropriate to point out that without a conprehensive and rigorous nmechani sm
for the collection of data, any Aarhus conpliance mechani smwas unlikely to be
ef fective.

7. It is therefore recommended that further work should be undertaken under
the aegis of the Meeting of the Signatories or the Meeting of the Parties to
provide for the collection of data, for exanple by preparing a draft decision
for the Meeting of the Parties elaborating the requirenment for regular
reporting set out in article 10, paragraph 2, of the Convention.

How shoul d the Meeting of the Parties establish a conpliance nmechani sn?

8. The task force considered how a conpliance nechani sm shoul d be
est abl i shed.

9. It noted that the conpliance regimes of the UN ECE Convention on Long-
range Transboundary Air Pollution (“LRTAP’) and the Montreal Protocol were
establ i shed by decisions of the respective neetings of the Parties to those
agreenents.

10. It was thought that there mght, in theory, be a nunber of alternative
ways to establish conpliance nechani snms. Neverthel ess, the task force
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recommended that the Aarhus conpliance mechani sm shoul d be established by a
deci sion of the Meeting of the Parties. Not only did article 15 seemto
require the mechanismto be established in this way, but it was also
considered that the negotiation of a nmore formal |egal instrument would be
ti me-consuming and that it would take too |ong before such an instrunent
entered into force.

Shoul d a separate committee be established for the purposes of article 15 of
t he Aar hus Convention?

11. The task force then considered whether a separate commttee should be
established for the purposes of article 15. It was pointed out that it could
be difficult and unwi eldy for a conpliance mechanismto be adninistered by the
entire Meeting of the Parties to the Convention, for there mght be a |arge
nunber of Parties. Wiilst it was noted that some conpliance mechani sns
functioned without a comrittee, it was considered unlikely that the article 15
mechani sm woul d operate effectively without its own comittee. The task force
therefore reconmends that a separate conmttee should be established. Such a
conmittee mght or mght not be a subsidiary body of the Meeting of the
Parties. In this context it might be relevant to note that the Mntrea
Protocol’'s conpliance committee is a subsidiary body of the Conference of the
Parties to that Protocol, and the LRTAP Inplenmentation Comrittee is a

subsi diary body of the Executive Body of that Conventi on.

“Optional”

12. The task force discussed the requirement under article 15 that
conpl i ance arrangenents of an optional nature should be established. Two main
alternatives for addressing the optionality requirenment were put forward:

(a) Sonme participants preferred conpliance arrangenents to be
devel oped as an integral package which would include an el ement providing for
the consideration of comruni cations fromthe public. The Parties would have
the option of opting out of the arrangenents in their entirety;

(b) Ot her participants preferred only the conmponent of the
arrangenents relating to consideration of comunications fromthe public to be
optional, with Parties having the option of opting in to that conponent. Al
ot her aspects of the arrangenents woul d be nmandatory for Parti es.

It was recogni zed that whether the optional character applied to the set of
arrangenents as a whole, or just to the part concerning the consideration of
conmuni cations fromthe public, both "opt-in' and 'opt-out' possibilities were
theoretically available in either case.

“Appropriate public involvenent”
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13. Article 15 of the Convention requires that the conpliance arrangenents
referred to in that provision should allow for “appropriate public
i nvol vement”. This requirement was borne in mnd when drafting the remaining

par agraphs of this report. The issue is discussed further in paragraphs 49 to
54 of annex |X.

The structure of the commttee

14. One of the nore conpl ex issues considered by the task force was the
structure of any commttee that m ght be established and appropriate public
i nvol venent. | n considering the terns on which a commttee may be

established, the Meeting of the Parties would have to address a nunber of
questions, including the foll ow ng:

Shoul d the committee nmenbership be limted to a particular nunber, and
if so, what should that nunber be?

Shoul d the nmenbers of the conmittee represent Parties and/or observers
to the Meetings of the Parties, or should the comrttee be an

i ndependent expert body? Could the conmittee be a m xture of
representatives and i ndependent experts?

How shoul d the nenbers of the conmittee be appointed?

How often should the commttee neet?

Shoul d the nmenbers of the conmittee have any particular qualifications?
Shoul d the nenbers of the conmmttee reflect the geographica

di stribution of the Parties to the Convention?

15. In order to assist further deliberations, the task force prepared draft
el enments, which are reflected in annexes | and Il. These were not subject to
detail ed exam nation during the neeting.

16. First there are draft provisions based on extracts fromthe decision
establishing the LRTAP | nplenentation Commttee, and providing for the
comrittee to include nmenmbers who represent either Parties or entities entitled
to participate in neetings of the Parties pursuant to article 10, paragraphs 4
and 5 of the Aarhus Conventon. Those provisions appear at annex | to this
paper.

17. At annex |l there are draft provisions based on extracts fromthe

I nternational Covenant on Civil and Political Rights. These provisions differ
fromthose in annex | in a nunber of key respects. In particular, the
committee nmenbers are independent and do not represent Parties, organizations
or anyone el se.

18. The task force identified a nunmber of possible functions that the
committee m ght have. These functions are identified below in |anguage that
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could formthe basis of provisions setting out the functions of the commttee.

The functions of the commttee

19.

The conmittee m ght:

Consi der any submi ssion or referral nade in accordance with the
rel evant provisions of the decision and nmake appropriate
recomendat i ons;

Satisfy itself, before considering a subnmission or referral, that it
has all the necessary data for the purposes of its deliberations;
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Prepare, at the request of the Meeting of the Parties, and based on
experience acquired in the performance of its functions, a report on
conpliance with or inplenentation of specific provisions in the
Conventi on.

20. What is nore, the commttee m ght:

Exam ne general conpliance issues, on the basis of the reports submitted
by Parties in pursuance of the reporting requirenments of the Convention

O alternatively

Exam ne general conpliance issues, having access to any reports subnitted
by Parties in pursuance of the reporting requirenments of the Convention

All the functions of the conmttee should be perforned with a viewto reporting to
the Meeting of the Parties. In this context paragraph 26 below is relevant.

Subm ssions and referrals

21. Considering the first suggested function of the comttee, the task
force then considered a key question: who should be entitled to make

submi ssions or referrals to the conmttee? Four categories of persons were
identified.

22. First, one or nore Parties mght have reservati ons about another Party’s
conpliance. A draft (based on extracts fromthe decision setting up the LRTAP
| mpl emrent ati on Committee) that provides for Parties to make subm ssions about
the conpliance of another Party appears in annex |I|

23. Second, a Party m ght nake a subnission in respect of its own
conpliance. A draft provision to this effect, again based on LRTAP
requi renents, appears in annex |V.

24. Third, the secretariat mght make referrals to the commttee. Another
LRTAP- based draft to cover this possibility appears at annex V.

25, Finally, the public m ght send comunications to the committee. In this
context it must be noted that article 15 expressly provides that conpliance
arrangenent s:

“..my include the option of considering comunications from nenbers of
the public on matters related to this Convention”
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Draft provisions, based on articles in the first Optional Protocol to the

I nternational Covenant on Civil and Political Rights, providing for the option
of considering conmmuni cations from nenbers of the public, appear in

annex VI. The task force considered annex VI only briefly, and further
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drafting work may be necessary. In particular, some nenbers of the task force
hel d that the text of annex VI should follow the schene of the first Optiona
Protocol nore closely.

Reporting to the Meeting of the Parties

26. The task force considered that the conmttee should report to the
Meeting of the Parties, which in turn should take any final decisions that
needed to be nade follow ng consideration by the comrittee. A paragraph with
this effect and based on the LRTAP decision appears in annex VI

Shoul d the comm ttee have any powers to gather information?

27. The task force considered that it might be appropriate to confer express
powers on the commttee to gather information. These powers are identified

bel ow, in | anguage that could formthe basis of provisions setting out the
powers of the comittee.

28. The committee nmight have powers to:

Request further information, at hearings where necessary, on natters
under its consideration

Undertake, with the consent of the Party concerned, information
gathering by visiting the territory of that Party;

Consi der any information forwarded by the secretariat, a Party or
the public concerning conpliance with the Convention

Do we need to refer to confidentiality?

29. Bearing in mnd the principle of transparency reflected in the
Convention, there are three elements of confidentiality that should be
considered in the context of the conpliance nmechani sm

- Confidentiality of information in accordance with article 4 of the
Conventi on;

- Confidentiality upon request with respect to the identity of the
menber of the public submtting information;

- Confidentiality in cases where a State provides a subm ssion in
respect of its own conpliance.

Shoul d there be a provision that prevents Parties fromparticipating in the
preparati on and adopti ons of reports or reconmendati ons?
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30. If nmenbers of the commttee are to represent either Parties or

organi zations and are not to be entirely independent (for example, if there
are provisions on the conmttee along the lines of annex |), there may be a
case for prohibiting the participation of a Party in the preparation and
adoption of a report or reconmendati ons nmade followi ng a subm ssion or
referral made with respect to that Party. An exanple of what m ght be
appropriate provisions, based on an extract fromthe LRTAP conpliance
mechani sm appears in annex VII|

Resour ces

31. It is inperative to ensure that whatever arrangenents are adopted by the
Meeting of the Parties are supported by appropriate adnministrative resources.
Bearing this in mnd, it would be helpful if the secretariat could identify
what adm nistrative resources woul d be necessary to support the various
options outlined in this paper.
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Annex |

The Committee shall consist of representatives of [eight] Parties to the
Convention and of the bodies entitled to participate in neetings of the
Parties to the Convention in accordance with article 10, paragraphs 4 and 5
thereof. 1/ The Meeting of the Parties shall, as soon as practicable, elect
[four] nmenbers to the Comrittee for a termof four years and [four] nenbers
for a termof two years. At each session thereafter, the Meeting of the
Parties shall elect [four] new nenbers for a termof four years. Qutgoing
menbers may be re-elected for one consecutive term unless in a given case the
Meeting of the Parties decides otherwi se. The Conmittee shall elect its own
Chai rman and Vi ce- Chai r man.

The Committee shall, unless it decides otherw se, neet twice a year. The
secretariat shall arrange for and service its neetings.

Not e

1/ The Chairman of the task force would like it to be noted that the
reference to article 10, paragraphs 4 and 5, proved particularly
probl ematical. Some nmenbers of the task force considered that the reference
had the effect that the representatives of the bodies referred to in those
provi sions would participate as observers in the neetings of the comittee.
The Chairman’s personal view is that annex | would not have this effect. The
status of conmittee menmbers clearly needs to be considered further and set out
in clear wording to be included in the final text establishing the conmttee.



CEP/ WG. 5/ 2000/ 4

page 12
Annex |
Annex |11
1. There shall be established a Committee. It shall consist of [sixteen]
menbers and shall carry out the functions hereinafter provided.
2. The Conmittee shall be conposed of nationals of the Parties to the

Aar hus Convention who shall be persons of high noral character and
recogni zed conpetence in the fields to which that Convention rel ates,
consi deration being given to the useful ness of the participation of sone
persons having | egal experience.

3. The nmenbers of the Committee shall be elected and shall serve in
their personal capacity [and may not be enpl oyed by a public authority of
any Party or by any of the bodies entitled to participate in the nmeetings
of the Parties to the Convention in accordance with article 10, paragraphs
4 and 5, of the Convention].

4, The nenbers of the Commttee shall be elected by secret ballot froma
list of persons possessing the qualifications prescribed in paragraph 2 and
nom nated for the purpose by the Meeting of the Parties to the Aarhus
Convention [and/or the bodies entitled to participate in the neetings of the
Parties that are referred to in paragraph 3].

5. Each Party or observer may nominate not nore than two persons.

6. A person shall be eligible for renom nation.

7. The Committee nmay not include nore than one national of the sanme
State.

8. In the election of the Conmittee, consideration shall be given to

equi tabl e geographical distribution of nmenbership and to the representation
of the principal |egal systens.

9. The nenbers of the Commttee shall be elected for a termof [four]
years. They shall be eligible for re-election if renom nated. However, the
terms of [nine] of the menbers elected at the first election shall expire at
the end of [two] years; immediately after the first election, the nanes of
these [nine] menbers shall be chosen by lot by the Chairnman of the Meeting of
the Parties.
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A subm ssion may be brought before the Cormittee by one or nore Parties
that have reservations about another Party's conmpliance with its obligations
under the Convention. Such a subnission shall be addressed in witing to the
secretariat and supported by corroborating information. The secretariat shall
within two weeks of receiving a subm ssion, send a copy of it to the Party
whose conpliance is at issue. Any reply and information in support thereof
shall be subnmitted to the secretariat and to the Parties involved within three
mont hs or such | onger period as the circunmstances of a particul ar case my
require. The secretariat shall transnmit the subm ssion and the reply, as wel
as all corroborating and supporting information, to the Comrittee, which shal
consider the matter as soon as practicable.
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A submi ssion may be brought before the Commttee by a Party that
concludes that, despite its best endeavours, it is or will be unable to conply
fully with its obligations under the Convention. Such a subm ssion shall be
addressed in witing to the secretariat and explain, in particular, the
specific circunmstances that the Party considers to be the cause of its non-
conpliance. The secretariat shall transmt the submi ssion to the Cormittee,
whi ch shall consider it as soon as practicable.
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VWere the secretariat, in particular upon reviewi ng the reports
subnmitted in accordance with the Convention’s reporting requirenments, becones
aware of possible non-conpliance by a Party with its obligations, it may
request the Party concerned to furnish necessary information about the matter.
If there is no response or the nmatter is not resolved within three nonths, or
such I onger period as the circunmstances of the matter may require, the
secretariat shall bring the nmatter to the attention of the Conmttee.
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1. The Conmittee may receive and consider communications fromor on behalf

of the public subject to the jurisdiction of a Party who claimto be victins
of a violation by that Party of any of the rights of access to infornmation,
public participation in decision-making, and access to justice in
environnental matters set out in the Convention

2. A witten conmunication may be submitted to the Conmmittee for
consi deration pursuant to paragraph 1

3. [Option 1: The Conmittee shall consider inadm ssible any conmunication
under this decision which is anonynous, or which it considers to be an abuse
of the right of subm ssion of such comunications or to be inconpatible with
the provisions of this decision or with the Convention

Option 2: The Committee shall consider inadm ssible any comunication
under paragraph 2 which is anonynous, which it considers to be nanifestly
unreasonabl e or which is submtted later than six nonths after avail able
domestic renmedi es have been exhaust ed. ]

4, Subj ect to the provisions of paragraph 3, the Cormittee shall bring any
comuni cations submtted to it under paragraph 2 to the attention of the Party
all eged to be violating any provision of the Convention.

5. The receiving Party shall, as soon as possible but not |ater than [six]
nont hs after any communication is brought to its attention, submt to the
Committee witten explanations or statenments clarifying the matter and the
remedy, if any, that may have been taken by that Party.

6. The Committee shall consider comrunications subnmitted to it pursuant to
paragraph 2 in the light of all witten informati on made available to it by
the public and by the Party concerned.

7. The Committee shall not consider any such comruni cation unless it has
ascertai ned that:

(a) The sanme matter is not being exam ned under another procedure of
i nternational investigation or settlenent;
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(b) Al'l avail abl e donestic renedi es have been exhausted. This shall not
be the rule where the application of the remedies is unreasonably prol onged or
obvi ously does not provide an effective and sufficient neans of redress.

8. [The Committee shall hold closed nmeetings when exam ni ng comruni cati ons
subnmitted pursuant to paragraph 2.] [The Committee may consider closing its
meeti ngs when asked to do so by anyone who subnmitted a comrunication pursuant
to paragraph 1 [or by the Party alleged to be violating the Convention].]

9. The Committee shall forward its views to the Party concerned and to the
person who submitted the conmuni cation

10. For the purposes of this decision, references to “the public” are to
that termas defined in article 2, paragraph 4, of the Convention
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1. The Conmittee shall report [how often?] on its activities to the Meeting

of the Parties and nmake such recomrendations as it considers appropriate,
taking into account the circunstances of the matter, regarding conpliance with
t he Convention. [Each report shall be finalized by the Committee no |ater than
ten weeks in advance of the session of the Meeting of the Parties at which it
is to be considered.]

2. The Meeting of the Parties may, upon consideration of a report and any
recommendati ons of the Committee, decide upon neasures [of a non-
discrimnatory nature] to bring about full conpliance with the Convention

i ncludi ng nmeasures to assist a Party's conpliance.
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Annex VI I

A Party in respect of which a subm ssion or referral is made shall be
entitled to participate in the consideration by the Comrittee of that
submi ssion or referral, but shall not take part in the preparation and
adoption of any report or reconmendati ons of the Conmittee in accordance with
[ paragraph .].
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ARTI CLE 15: REVI EW OF COWPLI ANCE
I ntroduction
1. The first nmeeting of the Signatories to the Aarhus Convention took place

i n Chisinau, Republic of Mldova, from19 to 21 April 1999.

2. The Meeting di scussed, anobngst other things, article 15 of the
Convention (see CEP/ WG 5/1999/2, paras. 44-49), which requires Parties to
establish arrangenments for review ng conpliance with the provisions of the
Convention. In particular, the Meeting:

(a) Decided to establish a task force with the United Kingdom as | ead
country, to draft elements for conpliance mechanisnms to be presented to it or

to the Meeting of the Parties, whichever convened first, for discussion

(b) Requested the secretariat to provide assistance in contacting
experts;

(c) Took note of the need to have in the task force experts with
experience in conpliance nechani sms under human rights instrunments;

(d) Decided to revise paragraphs 37-39 of the work-plan accordingly.

3. Par agraph 39 of the work plan identifies as the expected outconme of the
task force' s work:

Draft elenents to facilitate the discussion at the second neeting of the
Signatories (or the first neeting of the Parties, if that takes place

first).
4. The task force is going to neet in London on 11 and 12 Novenber.
5. The obj ective of this paper, which has been prepared by the United

Kingdom is to provide participants in the task force with sone background
material in order to help themto prepare draft elenments. The paper is in two
parts. Part | summarizes conpliance procedures established under other
multilateral environmental agreements (“MEAs”). Part Il nentions particular

i ssues that are raised by article 15 of the Aarhus Convention, and nay | ead
the task force to draft elenents that are not to be found in other conpliance
procedures established under other MEAs.

6. The objective of the task force will be closely to follow the nmandate
given at the first nmeeting of the Signatories. The task force should therefore
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aimto facilitate discussion at the second neeting of the Signatories (or
first nmeeting of the Parties) so that the latter can nmake deci sions on the
conpl i ance nmechanism It is to be hoped that the task force will produce draft
el enents that cover a range of options. It alnbst goes w thout saying that
those options nust be within the paraneters set by article 15 of the
Convention. So, for exanple, it would be inappropriate for the task force to
propose confrontational or judicial elements, for article 15 expressly

provi des for non-confrontational, non-judicial elements.

PART |: COWPLI ANCE PROCEDURES ESTABLI SHED UNDER OTHER MEAs
Conpl i ance

7. Al t hough the terns are nowhere expressly defined for the purposes of

i nternational environnental |aw, “conpliance” is generally understood to
relate to the observance of its obligations by a Party to a treaty whil st
“inmplementation” and “enforcenment” relate to the |egislative and other action
taken internally by a Party to enable it to denonstrate that it is in
conpl i ance. Conpliance procedures have been devel oped under a nunber of MEAs
because of an understandable desire on the part of Parties to know whet her
their fellow Parties are actually fulfilling their treaty comm tnents. Wil st
the submi ssion of an annual report describing the action a Party has taken is
very useful for this purpose, the data provided may be seen as subjective.
What many Parties want is an objective assessnent of such data.

8. All MEAs contain dispute settlenent provisions. |In principle these
coul d be used for supervising the performance of individual Parties. To date,
however, they have never been used. There would seemto be four nmain reasons
for this:

Di spute settlenent procedures are expensive, tinme-consum ng and
confrontational

Even when successful, they do not ensure results that will safeguard the
envi ronnment or inprove it;
Wth rare exceptions, the procedures will apply only if there is “comon

agreenent” to their use between the parties to the dispute and in nost
cases such common agreenent is unlikely to be forthcom ng; and
Conpl i ance procedures are nultilateral whilst dispute settlenent
procedures are bilateral; nost MEA breaches of obligation are inherently
multilateral in nature.

9. To bypass the confrontational and judicial nature of dispute settlenent
procedures and place nore enphasis on getting Parties to fulfil their
commtments, the conpliance regimes that have been devel oped have deliberately
focused on:
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Avoi di ng conpl exity; and

Bei ng non-adversarial, transparent and cooperative.

The regines all place nmuch enphasis on the fulfilment by Parties of their
reporting obligations.

10. To date, four MEAs have conpliance regines in operation
Montreal Protocol on Substances that Deplete the Ozone Layer, 1987,
Convention on Long-range Transboundary Air Pollution, 1979;
Convention on International Trade in Endangered Species of WId Fauna
and Flora, 1973 (“CITES"); and
Convention on the Conservation of European Wldlife and Natura
Habitats, 1979 (“Berne Convention”).

Negoti ati on of two other MEA conpliance regines is not yet conplete:
United Nations Franmework Convention on Climate Change, 1992 (in that
case called a “nmultilateral consultative process”); and
Basel Convention on the Control of Transboundary Myvenents of Hazardous
Wastes and their Disposal, 1989.

Work is about to start on devel oping a conpliance regine and a nmultilatera

consul tative process for the Kyoto Protocol to the United Nations Franmework

Convention on Climate Change.

Montreal Protocol

11. The Montreal Protocol’s conpliance regi ne (devel oped between 1989 and
1992; reviewed in 1998) has accunul ated the nobst operative experience. |Its
procedure is generally considered to provide a successful blend of stick and
carrot.

12. VWhere there are concerns as to a Party’'s conpliance with its Protoco
obligations, scrutiny of its performance may be triggered in one of three
ways:

By another Party;
By the secretariat; or
By the Party in respect of itself.
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13. Al'l references are forwarded to the | nplenentation Commttee conposed of
10 nenbers chosen fromthe Parties on an equitabl e geographical basis.

14. The I nplenmentation Comrittee ains to bring about an “am cable solution”,
but cannot take decisions itself. The nost it can do is make recomrendati ons
to the Protocol’s governing body, the Meeting of the Parties.

15. Unli ke the Inplementation Committee, the Meeting of the Parties does
have the power to make decisions. To date it has used it in a restrai ned way
(i.e. offering assistance and advice rather than threatening suspension).

16. The I nplenmentation Comrittee has worked well. In seven years and 21
nmeetings, the cases it has considered have been referred either by the
secretariat or by Parties in respect of thenselves: no Party has reported
another to the Inplenentation Committee, thereby echoing the reticence of
Parties about directly challenging other Parties under the dispute settl enent
procedure. To date, the Inplenentation Conmittee has reviewed and nmade
recommendati ons on the performance of nany Parties. The Meeting of the
Parties has consistently accepted the advice forwarded to it by the

| mpl erent ati on Committee.

Conventi on on Long-range Transboundary Air Pollution

17. The Parties to this Convention recently concluded that the time has conme
for themto nove from produci ng new protocols to focusing on better conpliance
with the protocols that are already in place. They have been sufficiently

i mpressed by the Montreal Protocol’s nodel to copy it alnost totally.

18. The Convention’s conpliance regime operates through an | nplenentation
Committee conposed of eight nenbers. To date, the Inplenmentation Conmittee
has met three tinmes. Mich of its energies so far have been concentrated on
organi zing its working nmethods. The obligations in the Convention are, for
the nost part, less specific than those of the Montreal Protocol and hence the
scope for making clear-cut assessments of conpliance will be harder

CI TES

19. In 1992 the CITES Conference of the Parties adopted a resolution
directing its secretariat to identify Parties with insufficient inplenmenting
legislation. In fulfilling its task, the secretariat has enployed outside
consultants to anal yse national conpliance. To date two reviews have been
conpleted; a third is under way.

20. The first reviewresulted in the Conference of the Parties recomrendi ng
that those Parties whose legislation was found to be inconplete should take
steps to inmprove it by the time of the next neeting of the Conference.
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Techni cal assistance was avail able to those that requested it. Severa
countries took up the offer.

21. Though initially reluctant to take stronger action, the Conference of
the Parties in 1997 decided temporarily to suspend CITES trade with Parties
that had a substantial trade in Convention species but which were believed
generally not to nmeet any of the CITES i npl ementation requirements. This
stronger approach worked well. Certain Parties have now introduced the
necessary legislation and their suspensions have been lifted. The process is
continuing with a nunber of countries currently facing suspension unless

i mprovenents are made by the autum.

Ber ne Conventi on

22. The Standing Committee of the Council of Europe’s Berne Convention (its
Conference of the Parties) operates a conpliance procedure based on the
recei pt of conplaints or grievances fromindividuals, NG or Parties
thenmsel ves alleging failure by a Party to conply with the provisions of the
Convention. The decision to “open a case file” rests with the Standing
Committee, which has discretion regarding the procedures to be followed. The
Standing Committee closes files once conplaints or grievances have been
resolved to its satisfaction. Success with this procedure, which operates at
an adnmnistrative rather than I egal |evel, depends |argely upon the degree of
peer pressure that can be brought to bear on a non-conmplying Party through the
St andi ng Conmittee.

Convention on Climate Change

23. The original aimof a nunber of Parties to the Convention on Climte
Change was that the Convention should have a conpliance regine simlar to that
of the Montreal Protocol. During the negotiations, however, a significant

nunmber of countries doubted the need for such a regime, with the result that
the Convention provides nmerely for a nultilateral consultative process to be
devel oped.

24, The nmultilateral consultative process devel oped for the Convention on
Climate Change differs fromthe Montreal Protocol’s conpliance regine
principally in that it focuses on providing Parties that seek help with advice
and recomendati ons on the procurenent of technical and financial resources
for the resolution of difficulties encountered in the course of

i mpl enent ati on.

25. It is, thus, an advisory system (i.e. a “help desk”), whilst the
Montreal regime is supervisory. Gven the very general nature of the
Convention’s comm tments, an advisory approach may prove to be the nost
appropriate. It is expected that the multilateral consultative process wll
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be used principally by devel oping country Parti es.

26. The multilateral consultative process is not yet in operation because of
continui ng di sagreenent on one point concerning the conposition of its

Mul tilateral Consultative Commttee. It is hoped that this issue can be
resolved at this year’'s neeting of the Conference of the Parties (which is
taking place as this paper is being witten).

Basel Convention

27. There is no requirement in the Basel Convention for a conpliance regine
to be devel oped. Sone Parties have, neverthel ess, been pressing for one to be
drawn up under the general powers of the Conference of the Parties. Three
nmeetings on the matter have already taken place, but progress is slow

28. Thi s paper has been prepared a few weeks before the fifth conference of
the Parties to the Basel Convention (6-10 Decermber 1999). There is a proposa
that the Conference of the Parties should request a consultative subgroup of

| egal and technical experts to prepare a proposal, for adoption at the sixth
conference of the Parties, establishing a mechani smon inplenentation and
conpl i ance.

Kyoto Protoco

29. The Kyoto Protocol provides for the devel opnent of both a conpliance
regime and a nultilateral consultative process.

30. The range of its obligations is considerable, varying from “ordi nary”
requi renents whose details are fully spelt out in the Protocol (e.g. duty to
achi eve the emissions target; duty to report to the Conference of the Parties)
to nore conplex obligations whose detail will, to a |large extent, result from
rul es and procedures that have yet to be drawn up and agreed by the Parties.

31. Whilst there will, no doubt, be a continuing role for an advisory

mul tilateral consultative process and a supervisory conpliance regine for the
Kyoto Protocol, a conplicating factor in devel oping such regines is likely to
be the wish of certain Parties to see breaches of a nunber of the obligations
made subject to legally binding penalties, whilst others continue to be
nervous about the prospect of supervision of their conpliance.

Trends and cncl usi ons

32. Experience in the design and operation of conpliance regines to pronote
better protection of the environnent under MEAs remains limted. The process
remains very nmuch in its infancy. Nevertheless certain trends can be detected
and concl usi ons dr awn:
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(a) Sovereignty. The negotiation of conpliance procedures to date has
denonstrated that sone countries remain sensitive about external scrutiny of
the quality of their performance in neeting their MEA obligations. As a
result, it has been necessary to overcone their sensitivities by designing
procedures that are supportive, constructive and respectful of nationa
sovereignty rather than ones that lead to individual Parties being found
“guilty” and penalized;

(b) Tailoring. There is not a single conpliance procedure for al
MEAs. Every treaty is different. The bal ance of obligations and the list of
Parties will vary fromone instrunent to the next. The procedures devel oped
may well need to be tailored to suit individual cases;

(c) Conposition of the Inplenentation Conmittee. It has been suggested
that inplenentation committees would be nore efficient if conposed of elected
i ndi vidual s rather than el ected countries. Such nom nations, it is said,
woul d result in increased objectivity, greater expertise and nore consistent
attendance at neetings. Some countries, however, have been nervous of such a
step, although it has been shown to work well in other contexts. A change of
this kind may be unlikely in the near future;

(d) Need for precise obligations. It is much easier to design and
operate a conpliance reginme for an MEA (such as the Montreal Protocol) that
| ays down precise standards to be net by Parties, than a framework instrunent
wi th unspecific and, even, unclear obligations (such as the Convention on
Cl i mat e Change).

(e) Confidence building. It takes tinme for inplenentation conmmittees
to establish thenselves in the eyes of the Parties to an MEA and for the
Parties to get used to their performance being reviewed on a regul ar basis and
not fear the process. Every MEA that incorporates a conpliance regine is
likely to have to go through such a confidence-building process and the
resulting slow start should not be seen as a failure.

PART |1: SPECI AL CONSI DERATI ONS ARI SI NG UNDER THE AARHUS CONVENTI ON

33. Article 15 of the Aarhus Convention says:

“The Meeting of the Parties shall establish, on a consensus basis,
optional arrangements of a non-confrontational, non-judicial and
consultative nature for reviewi ng conpliance with the provisions of this
Convention. These arrangenents shall allow for appropriate public

i nvol venment and may include the option of considering comunications from
menbers of the public on matters related to this Convention.”
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34. Sone of the detail in article 15 is either unusual or unique. In this
part of the paper, an attenpt will be made to discuss the particular issues
rai sed by that article.

“Consensus”

35. Article 15 expressly provides for conpliance arrangenents to be adopted
by consensus.

36. The Aarhus Convention rul es of procedure have yet to be adopted. (They
will be adopted at the first neeting of the Parties under article 10,
paragraph 2(h). It is therefore inpossible to predict with conplete certainty
how the Meeting of the Parties will nmake deci sions.

37. That said, it is usual for the rules of procedure of MEAs to provide for
decisions to be taken by majority. 1/ If the Aarhus Convention's rules follow
those of other MEAs, the article 15 requirenent for action by consensus wl|

be exceptional. Any Party will be free to block the establishnent of a
mechanismin a particular form and it follows that any proposal for article
15 arrangements nust accommodate, in one way or another, the concerns of al
the Parties.

38. Those involved in the negotiations of the Aarhus Convention will recal
that article 15 was difficult to agree, not |east because sone States had

m sgi vi ngs about the provision for conpliance arrangenents. It nay follow that
those misgivings will have to be overcone before conpliance arrangenents nmay
be established.

39. It remains to be seen how this can be done. It mght be worth

consi dering whether conpliance arrangenents can be established step by step
buil ding up to nore conprehensive arrangenents as Parties’ confidence in the
mechani sm gr ows.

40. VWhat is nore, the express provision to the effect that the mechani sm
must be “optional” nmay allow a degree of flexibility that will give some
security to any Parties that remain unconfortable with article 15.

“QOptional”

41. It is not entirely clear, at least to the author of this paper, what is
meant by the express requirenent, in article 15, for conpliance arrangenents
to be “optional”. At least two interpretations seemto be possible.

42. First, the word “optional” could nmean that the participation of Parties

in the arrangenments will be optional. It would follow that the arrangenents
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will have to provide expressly that the conpliance of Parties will not be
reviewed unless they opt into the article 15 arrangenments, or alternatively
that the conpliance of Parties will be reviewed unless they opt out.

43. Second, the word “optional” may nmean that sone features of the
arrangenents may be optional. For exanple, in the field of human rights, a
Party to the International Covenant on Civil and Political Rights may
recogni ze the conpetence of the Human Rights Conmittee to consider

comuni cations fromindividuals subject to its jurisdiction who claimto be
victinms of a violation by that Party of any of the rights set out in the
Covenant. States may recognize this conmpetence by ratifying the first
Optional Protocol to the Covenant.

“Non-confrontational and non-judicial”

44, It is conmonpl ace that conpliance mechani sns are non-confrontational and
non-judicial (see paras. 6 to 8 above).

“Consul tative”

45, It is not entirely clear what the word “consultative” neans in the
context of article 15.

46. The Oxford English Dictionary defines the word thus:
“Of or pertaining to consultation; having the right or power to advise or
join in consultation; deliberative, advisory: said chiefly of a body
whose function is to take part in a consultation, but not to vote upon
t he decision.”

47. It may follow that the consultative arrangements referred to in article

15 are to be “consultative” in so far as they will be deliberative, but |eave

any decision that is to be made to another body. This would be consistent with
the approach that has been widely used so far in the devel opnent of conpliance
mechani sns. 2/

48. What is nore, it seens possible, but by no neans certain, that article

15 may have been intended to indicate that the arrangenents should be simlar
to the multilateral consultative process being devel oped under the Convention
on Climate Change (see paras. 23 to 26 above).
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“Appropriate public involvenent” and “the option of considering comrunications
from menbers of the public"

49. In establishing the article 15 arrangenments, the Meeting of the Parties
will have to take a view on what ampunts to “appropriate public involvenent”.

50. Under article 2, paragraph 4, of the Aarhus Convention, “the public”
means “one or nore natural |egal persons, and, in accordance with nationa

| egi slation or practice, their associations, organizations or groups”. It
wi |l be necessary for the Parties to consider whether, in the context of the
Aar hus Convention, there is to be appropriate involvenment of the entire
“public” (within the meaning of the Convention) or a section of it.

51. The Meeting of the Parties will also have to take a view on how the
public may be involved, and at what stage.

52. Wi |l st the arrangements have yet to be settled, if they follow
precedents established under MEAs there may be at |east three stages at which
the public could be involved.

53. First, the public could be involved in any deci sion-maki ng process that
occurs as a result of the conpliance arrangenents. In this context it mght be
worth noting that if standard MEA practice is followed, the Meeting of the
Parties will make such decisions. The foundations for the participation of the
public in the Meeting of the Parties already exist — see article 10, paragraph
5 of the Convention

54. Second, if the arrangenents provide for an inplementation comrttee, the
public m ght participate in the commttee.

55. Third, there is the possibility that the arrangenments may be triggered
by comruni cations from nenbers of the public. Indeed it is quite clear that
this was contenplated by those who negotiated the Convention, as the
possibility is expressly provided for in article 15.

56. In this context, a nunber of questions may be raised. For example, if
there are to be conmunications fromthe public, should such conmuni cati ons be
direct, or should they be screened in some way? Should the public be able to
send conmuni cations with respect to the article 15 arrangenents only after
they have exhausted all donmestic renedies, or should they be able to send
comuni cations strai ghtaway?

Concl usi on

57. Article 15 of the Aarhus Convention expressly raises a nunmber of issues
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that must be addressed by the task force in the course of its work.

Not es

1/ See, for exanple, rule 37 of the rules of procedure of the Espoo
Convention on Environnental |nmpact Assessnent in a Transboundary Context:

1. Save as otherw se provided by the Convention and by paragraph 2 of
this rule, the Meeting of the Parties shall make every effort to reach its
deci sions by consensus. If all efforts at consensus have been exhausted, and
no agreenent reached, the decision shall, as a |last resort, be adopted by a
three-fourths majority vote of the Parties present and voting at the neeting.

2. Decisions of the Meeting of the Parties on procedural matters shal
be taken by a sinple majority vote of the Parties present and voting at the
nmeeti ng. (enphasis added)

2/ See, for exanple, paragraph 23.1 of the Lucerne declaration of 1993,
in which Mnisters urged Contracting Parties to Conventions in UN ECE region
to work towards non-conpliance regi nes which “leave the conpetence for the
taki ng of decisions to be determi ned by the Contracting Parties” and “I| eave
the Contracting Parties to each convention to consider what technical and
financi al assistance may be required, within the context of the specific
agreenment”.

Al so see paragraph 14 above.
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PROPOCSAL OF THE ECO FORUM, NGO COALI Tl ON

Prepared by M. Jonas Ebbesson (Stockhol m University)

The conpliance nmechani smfor the 1998 Aarhus Convention should refl ect
the notions of the Convention itself by involving nenbers of the public

1. The “three pillars” of the Aarhus Convention —public participation in
deci si on- maki ng, access to information, and access to justice —all have
connections to international environnental |law as well as international human
rights law. The rational es behind these three issues are the inproved
protection of the environment and the enforcement of environmental |aws, the
furtherance of international human rights |law, and the pronotion of |egitinmacy
of environmental decision-nmaking. The overriding notion is to pronote active
partici pation and invol vement of non-governmental actors, such as individuals
and environmental NGOs, in environmental matters. These notions and
connections should be reflected also in the conpliance nmechani sns to be

est abli shed under article 15 of the Aarhus Convention.

2. In practice this neans that the conpliance nmechani sm shoul d be avail abl e
for the nenbers of the public and not limted to the Parties to the
Convention. Wile the obligation to i nplenment the Convention basically rests
with the Parties to the Convention, the review of conpliance should be carried
out by a body with a fair degree of independence fromthe Parties. This view,
inturn, inplies three issues to be discussed by the task force in London, on
11-12 Novenber 1999:

The arrangenents for conpliance review under article 15 of the Aarhus
Convention shoul d consist of an independent conpliance commttee with
the function of reviewi ng conpliance by the Parties to the Convention
The committee should have the conmpetence to decide whether it finds that
a Party does not conply with the Convention, and to make recomendati ons
on how the matter should be resolved am cably;

Menbers of the public should have the right to conplain to the
conpliance commttee about a failure by a Party to conply with the
Conventi on;

The invol verent of the public should be reflected also in the nom nation
of nmenbers of the conpliance comittee.

3. These three points are further devel oped below. If adequately reflected
in the arrangenents for conpliance review, the Aarhus Convention could add to
the devel opment and integration of international environnmental and human
rights law. [If, on the other hand, these points are not reflected in the
conpl i ance mechanism it could be questi oned whether the Parties to the Aarhus
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Convention really subscribe to the notions inplied by the Convention itself.
In addition to these concerns, the conpliance nmechani sm shoul d i ncl ude issues
such as nmonitoring, reporting, and observations involving i ndependent groups
of experts. Even though these matters are not further dealt with in this
paper, the ECO Forum NGO Coal ition proposes that they should be discussed at
the neeting in London.

Est abl i shing an i ndependent conpliance comm ttee

4, Experience frominternational environnmental cooperation reveals the need
for independent assessments of the Parties’ conpliance with the internationa
agreenents (or regul ations adopted in accordance with the agreements). During
the 1990s, therefore, steps have been taken towards establishing particular
conpliance reginmes within a nunber of international environmental agreenents.
The design and conpetence of these bodies differ, and so does their degree of
i ndependence.

5. In the case of the Aarhus Convention, the human rights dinmension should
al so be considered. 1In all existing international human rights conventions,
some kind of conpliance review has been established. The nobst far-reaching is
t he European Convention on Human Ri ghts, which establishes a court system The
vari ous United Nations conventions on human rights set up treaty bodies —
committees —for the purpose of reviewi ng conpliance (International Covenant
on Civil and Political Rights, arts. 28-45; International Convention on the
Elimi nation of Al Forms of Racial Discrimnation, arts. 8-16; Convention on
the Elimnation of Al Fornms of Discrimnation against Wonen, arts. 17-22;
Convention agai nst Torture and Ot her Cruel, |nhuman or Degradi ng Treatnent or
Puni shnent, arts. 17-24; and Convention on the Rights of the Child, arts. 42-
45) .

6. While article 15 of the Aarhus Convention precludes the establishnent of
a court, it provides a basis for an independent committee with the task of
revi ewi ng conpliance. The nenbers of the conpliance committee should serve in
their personal capacity, and should not be allowed to be enployed by a public
authority of any Party or by any NGO concer ned.

7. The conpliance commttee should receive conplaints and investigate the
matter in its own right. The conmittee should al so have the conpetence to
deci de whether it finds that a Party has failed to conply with the Convention
and to make recommendati ons on how to resolve the matter amcably. This
degree of independence is essential in order to avoid self-serving reviews hy
the Parties.

Al'l owi ng for conplaints by nenbers of the public

8. According to article 15 of the Aarhus Convention, the conpliance review
shoul d allow for public involvenment and may i nclude the option of considering
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comuni cations from nenbers of the public on matters related to the
Convention. The possibility for nmenbers of the public to conmplain to an

i nternational body is inportant for the effectiveness of the Convention. In
addition, it is crucial for the trustworthi ness of the conpliance revi ew and
of the Convention itself.

9. This i ssue has not been much devel oped in existing internationa
environnmental agreements, and a right to conplain to an international body
woul d be an innovative step in the field of international environnental |aw.
The Aar hus Convention already focuses on issues that have not previously been
much dealt with in international environnental law. It is in line with the
Aar hus Convention itself that individuals and NGOs nmay conplain to an

i nternational body about the failure of a Party to conply with the Convention
As pointed out initially, all three pillars of the Convention have

i nternational human rights connotations.

10. Therefore, in this respect it is nore adequate to | ook at existing

i nternational human rights conventions, in particular the Internationa
Covenant on Civil and Political Rights, as nodels. According to the Optiona
Protocol to the Covenant, the Human Rights Committee may “receive and
consider” conplaints fromindividuals who claimto be victims of violations of

the Covenant. |In addition to the United Nations human rights instrunents, the
Constitution of the International Labour Organization allows NGOs in the field
of labour, i.e. industrial associations of enployers or workers, to conplain

about the failure of a Party to the ILO Constitution to “secure in any respect
the effective observance within its jurisdiction of any [ILO Convention to
which it is a party” (art.24).

11. The conpliance conm ttee under the Aarhus Convention should allow for
conmplaints from nenbers of the public who claimto be victins of non-
conpliance. In the Aarhus Convention, environnental NGOs are given a
particul ar status by being deened to have an interest in environmental
deci si on-maki ng that nmekes them “concerned”. Moreover, the Convention sets

out that the interest of an NGO in an environnental case shall be deened
sufficient for the purpose of having access to legal review It seens |ogica
that NGOs should also be able to conplain about unsatisfactory conpliance to
the conpliance commttee under article 15.

12. The task force should discuss the practical as well as |egal arrange-
ments for such conplaints at its meeting in London

I nvol ving non-State actors in the nom nation of nenbers of the commttee

13. The | ast issue to be addressed is that of involving non-State actors in
t he nom nation of nmenbers to the conpliance committee. In nmost nultilatera
envi ronnent al agreenments, environmental NGOs nay participate as observers, but



CEP/ WG. 5/ 2000/ 4
page 34
Annex X

wi thout formal rights to nonminate persons to committees. However, article 15
of the Aarhus Convention speaks about “appropriate public involvenent” in the
revi ew of conpliance, which should also include the nom nation procedure. One
option could be to allow the NGOs present at the neeting of the Parties to
nom nate a candidate to the cormittee. For instance, NGOs have been able to
make such proposals for the special rapporteurs to the United Nations High
Commi ssi oner on Human Rights. The Parties to the Aarhus Convention could al so
be obliged to nom nate persons with experience from NGOs. Although
differently structured, the ILO Constitution nay serve as a source of
inspiration in this respect.

Sunmmar y

14. The conpliance nmechani smunder article 15 of the Aarhus Convention
shoul d consi st of a conpliance committee with the function of review ng
conpliance by the Parties to the Aarhus Conventi on.

15. The nenbers of the commttee should serve in their personal capacity,
and may not be enpl oyed by a public authority of any Party or by any NGO
concer ned.

16. The committee shoul d consider communi cations submtted by the Parties
and conplaints by nenbers of the public, i.e. individuals as well as NGOCs.
Conpl ai nts by nmenbers of the public shall be considered where all donestic
remedi es are exhausted, or the application of donmestic renedies is

unr easonabl y prol onged or these renedi es obviously do not provide an effective
and sufficient neans of redress.

17. The committee shall receive conplaints in witing and shall investigate
the matters brought before it. The Parties shall cooperate with the commttee
and support the fact-finding process by all nmeans. The comrittee shal

forward its views to the Party concerned and, respectively, to the Party or
menber of the public that submitted the comrunication. The report of the
conmittee shall include facts and reasons under the Convention, and as far as
possi bl e a recomendation on how to ami cably resolve the matter. The
comrittee shall report annually to the Executive Secretary of ECE. Al

reports of the conpliance comrittee shall be made public.

18. The conpliance mechani sm should allow for involving nmenbers of the
public and i ndependent groups of experts also in the nonitoring, reporting and
observation of conpliance.



