UK update on decision IV/9i
Thank you for the invitation to discuss decision IV/9i on compliance by the United Kingdom with its obligations under the Convention.  We thought that it would assist the Committee in its information gathering to provide at the outset a short summary of the position as it now stands in relation to the decision.  We would also be happy to provide a written copy of this statement updated with any further points that may arise during the course of today’s discussion.

We are of course here to discuss the United Kingdom’s progress in implementing those recommendations welcomed by the Meeting of the Parties in decision IV/9i, which applied in relation to the findings in respect of communications 23, 27 and 33, endorsed by the Parties under the decision. 

Costs

In relation to the Committee’s findings on costs, the recommendation was for the system for allocating costs in environmental cases within the scope of the Convention to be reviewed, undertaking practical and legislative measures to ensure that procedures are fair and equitable and not prohibitively expensive and that they provide a clear and transparent framework.

The United Kingdom provided an update report to the Committee on 28th February 2013 in accordance with decision IV/9i.  This indicated some of the changes that were due to be effected in relation to costs.

On 1st April 2013 Part 45 of the Civil Procedure Rules in England and Wales was amended to introduce a new Section VII dealing with costs limits in Aarhus Convention claims.  In summary, where a claimant indicates in their claim form that it is an Aarhus Convention claim the parties may not be ordered to pay costs exceeding the amounts prescribed in Practice Direction 45.  

These are:

•
In relation to a claimant ordered to pay costs:

o
£5,000 where the claimant is claiming only as an individual and not as, or on behalf of, a business or other legal person;

o
£10,000.

•
In relation to a defendant ordered to pay costs, £35,000.

It is open for the defendant to challenge whether the claim is an Aarhus Convention claim.  Where such an argument is raised the court will determine this issue at the earliest opportunity.  Where it is found not to be an Aarhus Convention claim the court will not normally make an order for costs in relation to those proceedings.  Where it is found to be an Aarhus Convention claim, the court will normally order the defendant to pay the claimant’s costs of those proceedings.  This may be ordered even where this could increase the costs payable by the defendant beyond the £35,000 prescribed in Practice Direction 45.

In Northern Ireland, the Costs Protection (Aarhus Convention) Regulations (Northern Ireland) 2013 came into operation on 15th April 2013.  These set similar limitations on costs awarded in relation to Aarhus Convention cases, which include applications for judicial review and reviews under statute to the High Court of decisions, acts or omissions.

In Scotland, changes were made to the Rules of the Court of Session that came into force on 25th March 2013.  A new Chapter 58A provides that protective expenses orders may be applied for by a petitioner in an application or an appellant in an appeal which involves a challenge to a decision, act or omission which is subject to, or said to be subject to, provisions originally inserted into EU legislation under the Public Participation Directive.  This applies to applications to the supervisory jurisdiction of the court and appeals under statute.

Time frame for bringing applications for judicial review

In relation to the Committee’s findings on timings, the recommendation was that the rules regarding the time frame for the bringing of applications for judicial review are reviewed to ensure that the legislative measures involved are fair and equitable and amount to a clear and transparent framework.

In cases involving the assertion of rights under EU law, the requirement of ‘promptness’ is, in practice, disapplied, following the case law of the Court of Justice of the EU, which has been applied in cases before the High Court in England and Wales.  

Ministry of Justice

Comments on follow-up meeting

We are interested in seeing how the Committee handles this new approach in following up MoP decisions.  We know that from the Chair’s submissions to the Working Group last week that this is something that the Committee is keen to focus its efforts on.  

This will be our first experience of such a meeting, but we know that this will be different to meetings on specific communications in that they are focused on what the MoP has decided.

We have of course been in correspondence with the Committee on decision IV/9i already, in accordance with that MoP decision, but it is useful to take this opportunity to meet to discuss our responses and for us to be able to understand what the Committee needs in order to prepare its report for the MoP in relation to the decision.
We have touched on some of the issues this morning [in the meeting on Communication 77] and we hope that we can address anything further either now or by following up later as required.
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