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To:
Aphrodite Smagadi
Secretary to the Aarhus Convention Compliance Committee
United Nations Economic Commission for Europe
Environment and Human Settlement Division
Room 332, Palais des Nations
CH – 1211 Geneva 10
Switzerland 
From:
James Thornton

By:
email to: Aphrodite.Smagadi@unece.org
London, 24 September 2012
Dear Ms Smagadi
Decision IV/9i of the Meeting of the Parties of the Convention
I write further to Barbara Anning’s letter to you dated 17 September 2012 which updates the Committee on the UK’s latest proposals for codifying costs protection in environmental judicial review cases. 

As I explained in my letter dated 14 August 2012, the UK Government’s earlier proposals were seriously flawed. The revised proposals address some, but not all, of these concerns, and taken as a whole would not ensure compliance with the Convention.

I would also like to briefly comment on the Committee’s concerns in relation to substantive review and time limits, which we do not feel the Government has made any effort to address.   
Scope of cost protection 

Read as a whole, it would appear that the intention is that the proposed system of cost protection will apply to all judicial review claims within the scope of the Aarhus Convention. However, we are concerned that the proposals appear to limit the scope of the cost protection rules to claims brought under the public participation provisions of the Aarhus Convention: 
“The Government therefore takes the view that costs protection should apply from the time the claim is issued, provided that the claim is clearly identified as being within the scope of the public participation provisions of the Aarhus Convention.” (page 19, paragraph 4)
The requirement that access to justice be not prohibitively expensive applies not only to the public participation provisions of the Convention (Article 9(2)), but also to the access to information provisions (Article 9(1)) and to challenges to acts and omissions by private persons and public authorities which contravene provisions of national environmental law (Article 9(3)).
This is a point that the Government appeared to have accepted in previous proposals so the ambiguity may be unintentional. Nevertheless we would welcome clarification from the Government that the proposals will apply to all claims identified as being within the scope of the Aarhus Convention.
Private law claims and statutory review 

The proposals would only apply to environmental judicial review i.e. public law claims. They do not address the issue of prohibitive expense in relation to private law claims such as those for environmental nuisance. Similarly, the proposals would not extend to statutory review procedures, such as challenges to planning decisions. The consultation response recognises these concerns but claims that further time is needed to develop proposals for cost protection in these types of claims:

“The Government is therefore looking into these issues and, where necessary, will bring forward proposals separately, so as not to delay establishment of the scheme for environmental judicial review cases.” (page 21, paragraph 11)
We are concerned that the Government has given no clear timetable for when it will bring forward proposals for cost protection in private law and statutory review claims or provided any indication of the expected nature of the relevant new rules. 
The issue of prohibitive expense in private law claims needs urgent attention following the passage of the Legal Aid, Sentencing and Punishment of Offenders Act 2012, which has made it much more difficult for claimants to fund such claims through conditional fee arrangements or after the event insurance. 
Cross-undertakings in damages

We are also concerned that the proposals do not deal with the issue of cross-undertakings in damages. The use of cross-undertakings in damages in environmental judicial review claims has been found to be in breach of the Aarhus Convention by both the Compliance Committee and the European Commission. Cross-undertakings in damages in environmental judicial review claims are therefore unlawful and their use must be prohibited.

The Government held a public consultation on proposals to reform the way that cross-undertakings are used in environmental judicial review claims in late 2010. However, no indication has been given as to any further developments in these proposals. 
Level of cap

In ClientEarth’s view, the Convention requires an objective test of what is prohibitively expensive i.e. the question of what is prohibitively expensive is to be determined by reference to the ability of the ordinary member of the public to meet the potential liability for costs, rather than by reference to the financial means of the actual claimant. While this is the subject of a reference to the European Court of Justice in the case of Edwards, the UK Supreme Court’s preliminary view was that “the balance seems to lie in favour of the objective approach.”
By applying a fixed cap which would apply regardless of the financial resources of the particular claimant in each case, the proposals are broadly consistent with this objective approach.
£5,000 cap for individuals

However, the proposed cap of £5,000 for individuals is too high and would mean that access to the courts would remain prohibitively expensive for most ordinary people in England and Wales. 

The justification given for the £5,000 cap is that “any claimant who is so impecunious that the possibility of being liable for £5,000 would present an insuperable barrier to proceeding would in most cases be eligible for legal aid.”

There are several problems with relying on the legal aid system to ensure access to justice. First, legal aid is restricted by a stringent means testing system. This makes it difficult for a would-be claimant to establish at the outset whether they are eligible for the scheme. By the time a claimant has undergone means testing, it may be too late to bring a judicial review claim, which must be brought “promptly” (the issue of time limits is discussed further below). 

Second, legal aid is difficult to obtain in public interest cases if there are other persons or bodies who might benefit from the proceedings who can reasonably be expected to bring the case. 

Third, the assumption that anyone who could not afford £5,000 would be “so impecunious” as to be eligible for legal aid is unsupported by any numerical analysis. The thresholds for legal aid eligibility are very low, whereas £5,000 is actually quite a high figure, equivalent to 10 week’s salary for a typical working person in the UK. 

Finally, the complex rules on legal aid do not satisfy the requirement under Article 3(1) of the Aarhus Convention that there be a “clear, transparent and consistent framework” for its implementation. 
An absolute cost cap of zero would be the most simple and effective way of establishing such a framework. 
£10,000 cap for organisations

The proposals state that “it is reasonable to make a distinction between the position of individuals and organisations” and therefore propose a higher fixed cap of £10,000 for organisations. No explanation is given as to why the Government thinks it is reasonable to make this distinction. Presumably it is based on an assumption that organisations have greater financial resources with which to fund litigation than do individuals. 

This distinction has no basis in the Convention. Article 2 defines “the Public” as “one or more natural or legal persons, and in accordance with national legislation or practice, their associations, organizations or groups.” 

Nor is this distinction consistent with the objective test to “prohibitively expensive” that is required by the Convention. Although the proposals take an objective approach in that they no longer distinguish between wealthy and ordinary individuals and between wealthy and ordinary organisations, by distinguishing between individuals and organisations at all, they make a subjective assumption that organisations have greater financial resources than individuals. 

Even if it were lawful to distinguish between individuals and organisations, it is overly simplistic to assume that £10,000 would be not prohibitively expensive for organisations.

The proposals do not elaborate on what is meant by “organisations.” The £10,000 cap could therefore potentially apply to a wide variety of organisations, ranging from large national NGOs and multinational corporations at one end of the spectrum, to small NGOs, community groups and residents’ associations at the other. 
£10,000 would clearly be prohibitively expensive for most small NGOs, community groups or residents associations, which tend to operate on very small financial budgets, or in some cases, have no financial resources at all, relying solely on volunteers. Further, organisations are not eligible for legal aid, which is only available to individuals. For such organisations, £10,000 would therefore be an insurmountable obstacle to bringing litigation. 
Even for larger NGOs, £10,000 is a significant sum of money.  These organisations usually operate on very tight budgets, with funds restricted to paying staff salaries and overheads and little or no reserves set aside to fund litigation costs. By contrast, for a wealthy individual, £10,000 would not be prohibitively expensive. 
This crude distinction between individuals and organisations is therefore entirely illogical and will lead to unfair situations where wealthy individuals benefit from a lower cap than poor organisations. Similarly, imposing a higher cap on wealthy individuals would be unacceptable as it would require means testing, which would re-introduce uncertainty and would be unfair to the individual claimant acting in the public interest.
The only way to avoid such unfairness without introducing judicial discretion and therefore uncertainty, is for the same cost cap to apply to all claimants, whether individuals or organisations, and be set at a level to ensure that the ordinary member of the public is not prevented from bringing litigation because of the cost. In our view, a cap of zero would be the simplest way of ensuring access to justice is not prohibitively expensive and give appropriate recognition to the public interest nature of claims brought under the Aarhus Convention. 
Finally, there is a risk that without any clear guidance as to what constitutes an “organisation,” there will be a rush of costly and time-consuming arguments around whether a claimant is an individual or an organisation. For example, if the director of an environmental NGO or a member of a resident’s association brought a claim in his or her own name, it would be unclear, and therefore likely to be the subject of legal argument, whether the cap should be £5,000 or £10,000. 

Level of cross-cap

The proposals set an automatic cross-cap of £35,000, excluding VAT. In ClientEarth’s view it is unnecessary to have any cross-cap at all. The reason given for the cross-cap is that it would prevent claimants from incurring excessive costs on their own side which will not be recovered by the defendant if the claim is unsuccessful. However, this concern is unfounded, because an adequate mechanism for preventing claimants from claiming excessive or unreasonable costs already exists in the system of detailed costs assessment.

The Government’s proposals also seem to ignore the fact that claimants must fund their own legal costs in addition to any liability for those of the defendant. Most claimants cannot afford to pay for their lawyer’s fees. Most claimants therefore rely on lawyers either working pro bono (i.e. for free) or under a conditional fee arrangement (CFA), where fees are only payable in the event that a claim is successful and can be recovered from the defendant.
In the past, lawyers working under a CFA have applied a success fee, calculated as a percentage of their basic fees, in order to compensate for the cases that they lose, and for which they therefore do not receive any payment. This success fee was added to the claimant’s legal costs and recovered from the defendant. However, the Legal Aid, Sentencing and Punishment of Offenders Act 2012, which came into force this year prohibited the recovery of success fees. This makes it less attractive for claimant’s lawyers to work under CFAs, so is likely to make it more difficult for claimants to fund their own legal costs.
While the proposed cap of £35,000 may be sufficient to allow successful claimants to recover their modest legal costs (for example for a single junior counsel), it would be inadequate for complex cases such as those involving several interested parties or consideration of expert evidence. In such cases claimants’ lawyers would effectively have to subsidise litigation. 
The proposed cap may also prevent the claimant from instructing senior legal counsel, which is often necessary in complex cases to ensure equality of arms between claimant and defendant. 

It would be difficult to allow a higher cap to apply for more complex cases without introducing judicial discretion and the inherent uncertainty that entails. The simplest solution would therefore be to have no cross-cap and allow recovery at normal commercial rates, subject to cost assessment to ensure that costs are not excessive. 
The proposed cross-cap is also problematic in relation to appeals, where it will often be necessary to increase the cap to cover the additional costs of the appeal proceedings. This is discussed further below.
Appeals

Under the Government’s proposals the fixed costs regime would not apply to appeal procedures. It is proposed that for appeals, the judge considering whether to give permission to appeal will at the same time determine the appropriate cost limit, having regard to the decisions in the lower court. 
This aspect of the proposals seems entirely illogical and would result in the UK continuing to be in breach of the Convention.  
The central rationale for codifying costs protection for claimants in environmental litigation is that a system based on judicial discretion does not provide adequate certainty and is therefore unlawful.  

This was one of the key reasons behind the Compliance Committee’s finding that the UK was not in compliance with Article 9 of the Convention. Further, in Commission v Ireland
 the European Court of Justice held that a system which relies on judicial discretion to implement obligations under the Public Participation Directive
 does not satisfy the requirement of certainty and is therefore not compliant with EU law.

All these points apply equally to appeals as they do to claims at first instance. There is no legal or logical basis for treating appeals any differently. It is implicit within the Convention and the EU directives which implement it that the right to access to justice apply to all stages of the judicial process, including appeals. These proposals would not prevent a reoccurrence of a situation similar to that which arose in the Edwards case. An appeal judge could give permission to appeal but exercise their discretion to refuse to give cost protection. The appellant would therefore either be forced to discontinue an arguable case or face the prospect of paying unlimited costs if they lost the appeal, such as the £88,000 the appellant, Mrs Pallikaropoulos, was ordered to pay in Edwards. 
The proposed caps of £5,000 or £10,000 represent the levels above which litigation would be prohibitively expensive for an individual or organisation on an objective basis (although for reasons explained above, we dispute whether the proposed caps actually achieve this). If claimants were exposed to any further liability for costs on appeal, then it follows that this appeal would by definition be prohibitively expensive. 
The only solution which ensures that access to justice is not prohibitively expensive is for any cost cap to apply automatically to all proceedings, including appeals.  This was the view of 12 of the 17 respondents to the public consultation, so it is surprising that the Government has instead decided to take-up the suggestion of just one respondent.
R (on the application of ClientEarth) v Secretary of State for Environment, Food and Rural Affairs

ClientEarth is currently involved in litigation that serves as a useful real-world illustration of the problems with the Government’s proposed approach. 
In 2011 ClientEarth brought a judicial review claim against the Government for failing to achieve compliance with air quality limits under the EU air quality directive and for its failure to prepare adequate plans to achieve compliance with those limits. We applied for and obtained a PCO at the permission stage capping our liability to £10,000, with a reciprocal cap on our ability to recover costs from the Government of £24,000. 

This PCO allowed ClientEarth to proceed with the claim but would have been prohibitively expensive to many less well resourced NGOs, and to any ordinary member of the public.
Our challenge was partially successful, in that it forced the UK to concede it was in breach of the directive because it had breached air quality limits. However, we were unsuccessful in our challenge to the Government’s plans and were given no remedy. We therefore applied for permission to appeal, and applied for the original PCO to be extended to cover the appeal proceedings. Permission to appeal was granted along with a PCO on the terms requested. 

The appeal was dismissed, and we were ordered to pay the Government’s costs up to the £10,000 cap.  We were dissatisfied with the Court of Appeal’s ruling because we were denied a remedy despite a finding that the UK had breached EU law. We have therefore applied for permission to appeal to the UK Supreme Court. Again we are seeking that the original PCO capping our liability to £10,000 be extended to cover the Supreme Court proceedings. 
However, Defra has refused to agree to a PCO on this basis, citing the most recent proposals that would give the appeal judge discretion as to the appropriate level of costs. The Government has proposed that ClientEarth’s cap of £10,000 be increased by £5,000, with an increase of £5,000 to the cross-cap. 
ClientEarth cannot currently afford to risk a further £5,000, partly because we have already been ordered to pay £10,000 of the Government’s costs.  
The proposed increase to the cross-cap of £5,000 is similarly unreasonable, as it would mean that we would not be able to fully recover our costs in the event that our appeal is successful. ClientEarth is therefore effectively subsidising the litigation, along with our appointed barrister. 
There is therefore a real risk that if the Supreme Court grants permission to appeal but makes a PCO on the terms suggested by Defra, or refuses to make a PCO at all, we will be unable to proceed. An important appeal on a point of environmental law, which is of general public importance, will go unheard because of the barrier of prohibitive expense. 
This illustrates how the proposed system could prevent a relatively well-resourced, medium-sized NGO like ClientEarth accessing the courts. However, these problems are likely to be even worse for smaller organisations and ordinary members of the public.  
Substantive review
We are disappointed by Ms Anning’s failure to make any real attempt to address the Committee’s concerns regarding the unavailability of substantive review. 
The Government relies on the fact that judicial review allows claimants to challenge the legality of decisions on grounds of irrationality (or “Wednesbury unreasonableness”) and more recently, on the proportionality principle.

The Wednesbury test has been repeatedly criticised, including by the (as then was) House of Lords for providing too limited a standard of review in judicial review cases, for example by Lord Cooke in R v Secretary of State for the Home Department Ex parte Daly [2001]:

“I think that the day will come when it will be more widely recognised that Associated Provincial Picture House Ltd v Wednesbury Corporation [1948] 1 KB 223 was an unfortunately retrogressive decision in English administrative law, in so far as it suggested that there are degrees of unreasonableness and that only a very extreme degree can bring an administrative decision within the legitimate scope of judicial invalidation.”
While it has been accepted that a higher standard of review based on the proportionality principle is required in cases involving EU and human rights law, this does not apply to cases which engage only national environmental law, but which are governed by Aarhus Convention by way of Article 9(3). In these cases the applicable standard of review remains the Wednesbury test, which does not allow substantive review except in the most extreme cases and so cannot be considered to ensure compliance with the Convention.
Even in environmental cases which do involve EU or human rights law, the broad discretion afforded to the courts in England and Wales means that in practice the application of the proportionality principle is inconsistent and uncertain. 
It is always difficult to prove a negative: legal challenges are not brought on the merits or substance of decisions in environmental cases because they are likely to fail. Claimant lawyers have therefore become highly skilled at framing substantive claims in terms of procedural challenges. In most cases this means that challenges are brought on the basis of flawed consultation procedures, when the underlying problem that the challenge seeks to address is a bad decision in which a public authority has misapplied the law to the facts. 
Time limits
While the courts may in practice be applying the Uniplex decision, the fact that the Civil Procedure Rules do not explicitly exclude environmental cases is likely to lead to confusion and uncertainty. This could lead to valid environmental challenges being struck out on grounds of delay, or legitimate challenges being brought by claimants who think that their claim is out of time. The Civil Procedural Rules need to be amended to ensure compliance with Article 9(4) and to ensure a clear, transparent and consistent legal framework in accordance with Article 9(5). 
Conclusion
It is now exactly two years since the Committee adopted its final findings and recommendations. In that time the UK has made only tentative progress towards implementing the Committee’s recommendations, and in some respects has made none at all. While some positive steps have been taken towards addressing the problem of prohibitive expense, the Government seems unwilling to do what is necessary to ensure compliance with the Convention. In particular, the UK still does not have a clear and binding set of rules that ensure that access to justice is not prohibitively expensive.
My colleague Alan Andrews will be attending the meeting on 28th September via Skype. If, after the meeting on the 28th, the Committee would like the further elaboration of any of these points, or has other questions, we stand ready to provide such further analyses as would assist the Committee.

Yours sincerely
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	James Thornton 
CEO, ClientEarth
+44(0) 207 749 5970
jthornton@clientearth.org


Cc. 
Barbara Anning, Department of Environment, Food and Rural Affairs
Rory Munro, Ministry of Justice
Jean-Francois Brakeland, European Commission
Chris Grayling, Lord Chancellor, Secretary of State for Justice
Owen Patterson, Secretary of State for Environment, Food and Rural Affairs


� Case C-427/07 Commission of the European Communities v Ireland (Re transposition of Directive 85/337).


� Directive 2003/35/EC of the European Parliament and of the Council of 26 May 2003 providing for public participation in respect of the drawing up of certain plans and programmes relating to the environment and amending with regard to public participation and access to justice Council Directives 85/337/EEC and 96/61/EC.
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