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Ms Aphrodite Smagadi,

Secretary to the Aarhus Convention Compliance Committee,

United Nations Economic Commission for Europe,

Palais de Nations, Room 348,

CH-1211 Geneva 10

Switzerland.

28th February 2013

Dear Ms Smagadi,

Re:  Decision IV/9i of the Meeting of the Parties to the Aarhus Convention – Supplementary note on Articles 9(2)/(3)

I write further to CAJE’s letter to the Secretariat dated 28th February, which refers to the possibility of a supplementary note on the above point. 

Firstly, I wish to clarify why CAJE has not made any substantive comments on this issue until now. When CAJE was formed in 2003, its primary concern was to address the most significant barriers to access to environmental justice in the UK at that time. That barrier was consistently identified as the application of the costs rules, hence our goal: “to ensure that access to justice in environmental matters is fair, equitable and not prohibitively expensive; that it is genuinely accessible to all; and that the justice system, so far as possible, works to protect the environment in accordance with the law”. It has not been until the last 12 months, as the reform of the costs regime has become an increasingly realistic prospect, that CAJE has been able to address the implementation of the Convention more widely. In 2012, for example, CAJE made a submission to the Public Administration Select Committee in respect of an inquiry into public engagement in policy making. 

More recently, CAJE was invited to intervene in a domestic case in which the interpretation of Article 9(2) of the Convention was in question. However, before we had the opportunity to do so, the Court of Appeal (of England and Wales) handed down its judgment in another case in which the same issue arose Evans –v- Secretary of State for Communities and Local Government [2013] EWCA Civ 115 (judgment of 22nd February 2013 attached). This judgment has important consequences for Decision IV/9i.

CAJE regrets not being in a position to make submissions on this point in its original amicus curiae to the Compliance Committee in 2009. However, given the timing of the judgment in Evans, it has not proven possible to obtain sign-off from all of CAJE members on this issue. This submission is therefore made on behalf of two of CAJE’s members - WWF and the Environmental Law Foundation. We sincerely hope the Committee will feel able to take these views into account when considering the UK’s report in March 2013.

Evans –v- Secretary of State for Communities and Local Government
This judgment, and the stance adopted by the Secretary of State in resisting the challenge in the case, sheds particular light on the position taken so far by the UK in response to Decision IV/9i.  In particular, in responding to the Committee’s concerns about the standard of legal review in the UK (i.e. for Article 9(2) purposes), the UK has consistently and repeatedly alluded to the possible application of a “proportionality” approach by the courts. However, it has never explained what it meant by that. It also has not explained how proportionality would operate in the context of a dispute about “whether such a proposed activity [i.e. an activity not within Annex I] is subject to these provisions [i.e. Article 6]” which is the clearest example of a decision the “substantive and procedural legality” of which might need to be considered under Article 9(2).

A core issue in Evans was the approach to be taken by the Court in scrutinising a decision by the Secretary of State (i.e. that there should not be an Environmental Impact Assessment of the development proposal in question). And yet, the Secretary of State, in written and oral argument specifically rejected any potential application of a “proportionality” approach. Instead he argued (and the Court of Appeal ultimately agreed) that the “Wednesbury” approach was the only, and correct (in UK terms) approach for the court to take when scrutinising the decision in question. 

I understand from my direct communications with David Wolfe QC (who represented Mr Evans in the Court of Appeal and who also, as it happens, represented CAJE in oral submissions before the Compliance Committee in respect of Communications C32 and C33) that the Court of Appeal had before it, and was shown in detail (by him) the relevant passages of the Committee’s draft report from 2010, the UK’s response to the draft, the Committee’s final report, and the subsequent correspondence between the UK and the Committee. The Court of Appeal was thus fully aware of the issues as between the UK and the Committee when it gave its decision.

In terms of the detail of the arguments before the Court of Appeal, I understand that Mr Evans was not asserting that “proportionality” was the only way in which the requirements of Article 9(2) could be met. He simply noted that it was what the UK had previously appeared to offer in answer to the Committee’s concerns on the point. He also noted that the “proportionality” approach (even as offered up by the UK) does not simply require focus on whether the interference with rights is justified (something which the Court of Appeal rejected on the basis that there was here no exercise of “discretion”), but also (as explained by Lord Steyn in Daly §27) requires the court to undertake a greater intensity of review (i.e. than Wednesbury alone would dictate) and may require the court to assess the “relative weight accorded to interests and considerations” (which Wednesbury alone precludes).

The Committee will also note the Court of Appeal’s reliance [§35] on the CJEU’s application (in Commission –v- UK (as below)) of a test of “manifest error of assessment” when it came to assessing (in infraction proceedings) the UK’s compliance with the requirements of Directive 85/337/EU. The Court of Appeal took that as consistent with, and as showing the correctness here of, the Wednesbury test. However, as Mr Evans apparently pointed out, the CJEU took that approach in infraction proceedings in which the Commission was trying to make out a systematic and systemic breach of the Directive by the UK but without the Commission even having produced any evidence of the effects of the projects in question on the environment (relying instead on “presumptions”) – see thus §77-78 and 90-92. It is not surprising that the CJEU applied such a high threshold. As Mr Evans apparently also made clear to the Court of Appeal,  Commission -v- UK related to matters which pre-dated the Public Participation Directive (Directive 2003/35/EC) and thus prior to the amendment of the EIA Directive to incorporate provisions of the Aarhus Convention including Article 9(2): see §37-58 of the judgment. 

Notably, the Court of Appeal’s judgment says nothing on those points, simply instead treating the CJEU as having laid down a test to be applied despite Directive 2003/35/EC and despite the very particular circumstances of the infraction proceedings in which it was described. We emphasise to the Committee that it does not follow from the CJEU’s application of that test in those circumstances, that the same test (or a domestic version of it: Wednesbury) applies for the purposes of Article 9(2).

When it came to the underlying evaluation in play here (namely that under Article 6(1)(b) as noted above), Mr Evans explained to the Court of Appeal that the CJEU had referred (in Mellor –v- Secretary of State for Communities and Local Government Case C-75/08 §55) to the Member State having “some discretion” in deciding whether EIA was needed (for the purposes of 85/337/EU as in play here); and (in Commission –v- UK Case C-508/03 §88) to the competent authority having “a degree of freedom on appraising whether or not a particular project must be made subject to an assessment”. Nonetheless the Court of Appeal has characterised the issue (here under Article 6(1)(b) as “a factual assessment” to which proportionality by its nature is not applicable (see thus Sir Stanley Burnton at §44).

As for the relevance of all of that to the underlying dispute before the Court of Appeal: the situation here was notable because one organ of the Member State (the local planning authority (LPA)) had concluded that EIA was needed (i.e. because it had concluded that “there is a high probability of a highly significant environmental effect occurring”) but the Secretary of State (acting through one of his Inspectors) then disagreed (which meant that EIA would not take place). 

As the Committee will note, that led to an argument before the Court of Appeal about the proper application of the “precautionary principle” (which has a particular importance here because Article 6(1)(b) asks whether the development may have a significant effect on the environment). On that point, the Court of Appeal held that the test is “real risk as opposed to a probability” [§21]. But it then nonetheless rejected an argument based on what the Grand Chamber had said in Waddenzee Case C-127/02 §44, 57, 59 and 61: (1) to the effect that “such a risk exists if it cannot be excluded on the basis of objective information that a plan or project will have significant effects on the site concerned” [underlining added]; and (2) that where “reasonable doubt” remains that risk cannot be excluded. In particular, the Court of Appeal concluded that the Secretary of State was entitled simply to disagree with the LPA’s assessment (without him saying that the LPA’s assessment was not a “reasonable” one or that it doubts were not “reasonable doubts”). And that [§27] “the reference to reasonable doubt is to a doubt in the mind of the primary decision-maker”. 

With the greatest of respect to the Court of Appeal, that cannot be correct. In particular, given that (by Article 6(1)(b)) EIA is required where the development “may” have a significant effect, that cannot – in our submission – be right. Specifically, it cannot be right that the Secretary of State can decide that there would be no risk of the effect in question (and thus prevent EIA) unless he could also say that objectively there was no reasonable doubt on the point. Given the decision by the LPA here, that could not be said (and the Secretary of State did not argue that the LPA’s assessment was not a reasonable one). In our submission, the Court of Appeal’s decision was not consistent with the requirements of Article 6(1)(b) including in stating that the “reasonable doubt” issue applied only to the mind of the decision-maker (i.e. it was not an objective question).

This is of particular importance because it illustrates the limitations of a purely Wednesbury approach. In particular, the Court of Appeal has upheld the Secretary of State’s assessment (i.e. of whether the development may have significant effect) simply because it was a decision which took into account relevant considerations, ignored irrelevant considerations, and was one within the range of possible answers. But that overlooks the significance of the Article 6(1)(b) test and fails to give proper effect to the requirements of Article 9(2). 

We would also suggest that the application of the Wednesbury threshold in practice has been tantamount to a jurisdictional bar precluding challenges to, for example, decisions to screen out the need for EIA of development proposals. Even in the general public law context, the Wednesbury threshold will not be met unless it can be shown that the impugned decision is one which no rational decision-maker would have reached, but in the specific context of environmental and planning law it has been described by the High Court as a “particularly daunting task” for claimants due to the perceived expertise of the decision-maker: see R (Newsmith Stainless Ltd.) v. Secretary of State for Environment, Transport and the Regions [2001] EWHC Admin 74 (per Sullivan J at §8), which has been applied in cases engaging the EIA Directive and/or the Aarhus Convention: see e.g. R (Long) v. Monmouthshire County Council [2012] EWHC 3130 (Admin), per Davies J §11. In practice the existence of this high threshold is enough to defeat virtually all challenges to conclusions that, for example, EIA is not required or that the information provided in an environmental statement is sufficient to comply with the requirements of the EIA Directive (and thus Article 6 of the Convention). The Committee may wish to ask the UK to provide information as to the proportion of such challenges over the past five years that have succeeded. We anticipate that the figure will be negligible.

We would also wish to confirm our view that the requirement for individuals to seek review of the “substantive legality” of environmental decisions  is not satisfied simply by the Court being able to consider whether the decision-maker has properly interpreted the relevant legislation, had regard to material considerations and disregarded immaterial considerations. “Substantive legality” review also encompasses challenges, for example, to a conclusion in a screening opinion that a proposed development would have no likely significant environmental effects and therefore would not require EIA, or a decision in a case where EIA is required that an environmental statement is compliant with the requirements of the EIA Directive and/or the Convention. In our view, such a decision is indeed a matter of substance since it essentially means that something which environmental law requires should be done has not been done. Raising the threshold of review for challenging such decisions to a level so high that virtually no cases can surmount it is an impermissible obstacle to substantive legality review contrary to Article 9(2) of the Convention.

Guiding Material and Recent Studies on the implementation of Article 9 of the Convention
For completeness, we refer briefly to guiding material on the Aarhus Convention, recent studies published by the European Commission on the implementation of Article 9 of the Convention and case-law of the Compliance Committee.
The Aarhus Implementation Guide (2000) confirms that Members of the public have the right to challenge decisions based on substantive or procedural legality, enabling the public concerned to challenge decisions, acts or omissions if the substance of the law has been violated (substantive legality) or if the public authority has violated procedures set out in law (procedural legality). Mixed questions, such as the failure to properly take comments into account, are also covered
. Moreover, the Handbook on Access to Justice under the Aarhus Convention (2003) specifically notes that in some countries in the UNECE region, EIA legislation allows for the review both of compliance with EIA procedures and of the substantive merits of the decision through the administrative review process. For instance, in Case 1 (Bulgarian Pirin Mountain Case
), six environmental NGOs appealed the substantive legality as well as the procedural legality of an EIA decision. The Handbook also notes that in EECCA countries, the environmental expertise process brings substantive legality even more to the forefront in judicial challenges. 

There is also interesting commentary on this issue in a suite of reports published by the European Commission on the implementation of Article 9 of the Aarhus Convention
. The extent to which contracting Parties provide review procedures to challenge substantive and procedural legality varies markedly across the EU. However, the synthesis report notes the existence of a substantive review in a number of Member States, including Germany, Sweden and France
. In in general terms, there would appear to be a relationship between standing and the scope of the trial (“the wider the entrance, the smaller the room”). In other words, those systems with a generous attitude towards standing tend to offer a more limited scope of judicial review, typically limited to legal (as opposed to factual) issues. 

Finally, we note the Compliance Committee has been requested to examine compliance with Article 9(2) of the Convention on a number of occasions
. For example, in Communication C48, the Communicant alleged that EIA screening decisions are not subject to legal review in Austria. It would appear that while an EIA is deemed unnecessary in 81% of screening decisions, these decisions cannot be invoked in the subsequent permitting process. However, it would appear that in the cases previously examined by the Committee, the issue appears to be that standing to challenge the decisions, acts or omissions covered by Article 6 of the Convention is very narrowly prescribed (or where it is granted only certain EIA procedures can be accessed
) – not (as in the UK) that the threshold for any form of substantive review is effectively impossible to satisfy. We therefore welcome the Committee’s continued interest in this issue.
Conclusion
WWF therefore invites the Compliance Committee to conclude that its previous concerns have not been sufficiently or properly addressed by the UK. Indeed, the stance taken by the Secretary of State here (and the decision of the Court of Appeal in Evans to accept that stance) confirms the correctness of the Committee’s concerns. What emerges is that the UK does indeed fail to provide a judicial review mechanism sufficient for challenging the substantive and procedural legality of decisions under Article 6 (including in particular Article 6(1)(b)) as required by Article 9(2).

Please do not hesitate to contact me if the Committee would like the documents to which reference is made or any further clarification on any of the matters raised in this submission. Equally, if the Committee would find it helpful to receive oral submissions on these points in March, please let me know at your earliest opportunity.

With best wishes.

Yours sincerely,
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Carol Day

Solicitor

WWF-UK (on behalf of WWF and the Environmental Law Foundation)
� 	See pages 128-129


� 	See pages 105-107


� 	The suite of national reports published in 2012 (17 in total) and the synthesis report prepared by Professor Jan Darpo (Chair of the Aarhus Access to Justice Task Force) can be found on the European Commission’s website at � HYPERLINK "http://ec.europa.eu/environment/aarhus/studies.htm" �http://ec.europa.eu/environment/aarhus/studies.htm�


� 	See synthesis report drafted by Professor Jan Darpo (page 15) available at � HYPERLINK "http://ec.europa.eu/environment/aarhus/pdf/2012_access_justice_report.pdf" �http://ec.europa.eu/environment/aarhus/pdf/2012_access_justice_report.pdf�


� 	For example, Communications C48 (Austria), C50 (Czech Republic), C57 (Denmark) and C58 (Bulgaria)


� 	See Communication C48, Austria
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