Annex A - Table summarising the position on costs proposals in England & Wales, Scotland and Northern Ireland
	Issue
	England and Wales

	Scotland

	Northern Ireland


	Adverse costs exposure
	5k individuals

10k “all other cases”

Inclusive of VAT

Figures cannot be challenged
	In the interests of certainty and flexibility, the limit on liability for expenses is presumptively fixed at 5k - capable of being lowered - but not raised - on cause shown.

5k limit only available for individuals and NGOs promoting environmental protection - other organisations must apply for a PEO at common law.
	5k individuals

10k groups

Exclusive of VAT

The limits for applicants and defendants cannot be challenged - but will be dis-applied if the court finds that the claim has not been brought under the Aarhus Convention.

	Scope


	Applies to “all environmental Judicial Reviews”. 


	PPD cases only.
	In addition to JRs, reviews to the High Court under the provisions of any statutory provision of a decision subject to the Aarhus Convention will also be included.

	Timing


	Letter of claim should clearly state claim is an Aarhus claim and give reasons. 

If the defendant does not accept this, the reply should state this clearly, with reasons. 

Where the court subsequently holds the claim is an Aarhus claim, it will normally order the defendant to pay the claimant’s costs of those proceedings on the indemnity basis.
	The court will have discretion to decline to make a PEO if it considers that the application or appeal is without merit and has no reasonable prospect of success. To make this practicable, the PEO must be applied for at the beginning of the relevant proceedings.
	The DoJNI intends to introduce costs protection from the time the judicial review leave application or the statutory review application is lodged with the High Court, provided that the applicant identifies the case as being within the scope of the public participation provisions of the Aarhus Convention. The limit will not, therefore, be dependent on leave for the judicial review having been granted.

	Cross-cap


	35k inclusive of VAT
	Public bodies required to apply for a cross-cap at common law. Cross-cap at £30,000 is retained, but subject to the ability of petitioners, on cause shown, to raise the limit.
	35k exclusive of VAT

	Appeals


	Certainty as to costs protection only applies up until the conclusion of the first instance proceedings - there is no certainty as to costs in the Court of Appeal and the Supreme Court. 
	There will be provision in the rules regarding appeals. However, as there will be different costs considerations on appeal to those at first instance, it will be for the judge to set out the appropriate costs limit(s), having regard to the costs decisions in the lower court.
	Proposals limited to first instance (judges dealing with appeals will review the question of prohibitive expense).

	Injunctive relief


	The court must have regard to the question of prohibitive expense when considering the question of cross-undertakings in damages and make necessary directions to ensure the case is heard at the earliest opportunity.
	No proposals.
	As England and Wales.


� 	Position post amendments to the CPR commencing 1st April 2013


� 	The Scottish Government has proposed specific Rules of the Court of Session for granting Protective Expenses Orders (PEOs) to ensure compliance with the requirements of the PPD. The proposals have been presented to the Court of Session Rules Council (which has responsibility for drafting rules of court) and are detailed in the Scottish Government's response to the consultation findings (see: � HYPERLINK "http://www.scotland.gov.uk/Publications/2012/10/6740/2" �http://www.scotland.gov.uk/Publications/2012/10/6740/2�)


� 	See � HYPERLINK "http://www.dojni.gov.uk" �www.dojni.gov.uk� – expected to come into effect April 2013.





