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Costs Protection for Litigantsin Environmental Judicial Review Claims:
Outline proposals for a costs capping scheme feesa
which fall within the Aarhus Convention

Summary of points made by CAJE

Aarhus claims are inherently in the public interéBhe claimant rarely has any
personal financial interest in the outcome of thgecand does not stand to profit from
winning. Accordingly, it is inappropriate to maimtaa system that seeks to put a
commercial developer on the same footing as anr@mwiental claimant. Aarhus

cases merit special consideration.

The scope of the proposals should be extended Hepmwficial review to include
environmental s.288 (and other statutory) challenggs the Convention also
encompasses private law environmental cases thergoent must make separate
provision for them.

A cap of £5,000 on the claimant’s liability for aage costs is too high and should be
reduced to just above the maximum contribution ratividual is required to make
when publicly funded (i.e. between £2,000-3,00®)swould ensure access to justice
for the ‘ordinary’ individuals on an objective bgsi

Neither the £5,000 cap, nor the £30,000 cross i€ape( latter is retained), should be
subject to challenge on the basis of publicly akdé information. This eliminates
certainty and increases the likelihood of disprtipoate satellite litigation.

There should be no explicit cross-cap. Insteadsessful claimant lawyers should be
entitled to recover their fees at ordinary comnan@tes on assessment.

The corollary of the above is that the costs regivoald be simple and certain.

A decision as to whether a Protective Costs OrB€() will be granted must be

made at the earliest opportunity, i.e. pre-permaissiThere should be no costs in
favour of third parties and an absolute limit (lowlean or equal to the proposed cap)
on what the defendant can recover urideunt Cook

The level of the cap should not be increased ffethe one (or even two) appeal(s). If
there is a cross-cap (aimed to represent a reasoleel for the claimant’s costs),
this would need to increase accordingly to coventiork involved in the appeal(s).

Consistent withBolton, the PCO should include a provision to the efthett there
will be no order for costs in favour of an inteezsparty.

The ‘chilling effect’ of the requirement to providecross-undertaking in damages in
order to obtain interim relief is linked to the gtien of prohibitive expense. The two
must be viewed together when considering complianttethe Aarhus Convention.
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Introduction

This response is made on behalf of the Coalition Aocess to Justice for the
Environment CAJE). CAJE includes a number of leading environmeNa&IOs in
the UK including Friends of the Earth, WWF-UK, Gnpeace, the Royal Society for
the Protection of Birds, Capacity Global and the@iEeEmmental Law Foundation. We
are recognised as a significant commentator on €€ss to justice issues.

CAJE’s goal is to ensure that access to justicenaironmental matters is fair,
equitable and not prohibitively expensive; thatsitgenuinely accessible to all; and
that the justice system, so far as possible, wadkgprotect the environment in
accordance with the law.

CAJE welcomes the opportunity to respond to thimsotiation paper and the
government’s commitment to address the EU infracfooceedings and the findings
of the Aarhus Convention Compliance Committee im@uunications C23, C27 and
C33. In particular, we commend the decision to asghis consultation paper in
advance of the Court of Justice of the EuropeamiJsiconsideration of a number of
questions concerning costskdwards, which we understand will take place in 2012.
We hope the government will continue to move swittl ensure full compliance with
the Convention and EU law at the earliest oppotyuni

We address the majority of the issues raised imgtlestionnaire in the course of our
response. However, with reference to question 1weald refer the Ministry of
Justice to a paper presented at the recent CAJE &A@ hus and Access Rights: the
New Landscapeh October 201Xattached as Annex I), which discusses the extent t
which practitioners and NGOs are aware of good abspucases that have not gone
ahead because of concerns about costs or expascosts. While based on a limited
sample, the paper concludes that over three qagiiégo) of leading environmental
practitioners and NGOs are aware of good, argueddes that have not proceeded
because of concerns about costs. One solicitortBatdhe could point to at least 10
cases in his first year of practice where clienesen'too scared of incurring huge
costs — even with a Protective Costs Otfdédne barrister reported that he had
advised many smaller environmental NGOs who havéitigated for fear of adverse
costs or the costs involved in seeking a PCO whédgseopposed, including in cases
concerning air quality and transport issues. Fsavfdhe Earth reported that it always
advises that costs can be managed but thkitses count of the number of community
groups who mention to us that they or others thotigdt they may have grounds for
challenge, or were advised they did, but decidedtm@o ahead because they were
put off by the costs risk

CAJE members have also continued to conduct researthis topic in recent years.
We refer the MoJ to a report by the EnvironmentalvLFoundation in association
with BRASS, which refers to a number of potentiabe&s that were halted by cost
considerations. This research identified 210 pae}R cases between 2005 and

! R (on the application of Edwards and Another (Algrd)) v The Environment Agency and

Others (Respondent)
Annex I, pages 17-18
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2009, of which 97 were judged to have a reasonatagpect of proceeding at JR. Of
these, over half (54 or 56%) did not proceed eithlitor reasons of codt

Similarly, our members continue to report casewliich claimants are served with
high costs estimates at an early stage in the fggakedings. Whether such estimates
are designed to dissuade claimants from continwitiglegal action (or this is simply
an unintended consequence) is a moot point. Howdvereffect is that such action
does have a ‘chilling effect’ in many cases. In aeeent (and on-going case)
Greenpeace reports that the defendant, in this tb@s8ecretary of State for Energy
and Climate Change, is pursuing a costs orderanstim of just under £12,000 (to
cover the costs of two QC’s and a junior) simplydgspond to an Acknowledgement
of Servicd. Greenpeace is arguing that an award in the @figt,500 would more
appropriately reflect the requirements of the Aar@onvention.

CAJE'’s final introductory comment is that we makede observations on the basis
that the government has ruled out the possibilitinboducing Qualified One-Way
Costs Shifting (QUOCS) for environmental claim6AJE remains of the view that
the form of QUOCS advocated in Sullivafi (hich essentially promotes one-way
costs-shifting unless the claimant has behavedasorably) remains the optimal
mechanism for ensuring compliance with EU law dregrovisions of Article 9(4) of
the Convention concerning ‘prohibitive expense’.

The special nature of Aarhusclaims

Before commenting on the detail of the consultap@aper and the questions raised
within it, we wish to make a general remark abbetdpecial nature of environmental
claims. Aarhus cases are inherently in the publierest. The claimant rarely has any
personal financial interest in the outcome of thgecand does not stand to profit from
winning — it is society as a whole that standseuodjit (or lose) from the outcome of
an environmental case, be that a clarification gposnt of law, the protection of
biodiversity or adherence to environmental stanslard

Accordingly, it is inappropriate to maintain a syst that seeks to put a commercial
developer on the same footing as an environmefdgahant. The Aarhus Convention

requires contracting Parties to distinguish betwaermal commercial and policy

considerations and those of environmental inteRast.simply, Aarhus claims require

a wholly different approach.

For this reason, we support a regime tailored $ipalty for environmental cases that
does not encompass all public interest judicialaws.

Environmental Law Foundation and The Centre fasiBess Relationships, Accountability,
Sustainability & Society (BRASS) (2009osts Barriers to Environmental Justicggction 6.
Available from the ELF

4 R (on the application of Greenpeace Lt&geretary of State for Energy and Climate Change
(C0O/8229/2011)

> Consultation paper § 25

Working Group on Access to Environmental Just{@aigust 2010) Ensuring access to
environmental justice in England and Wales - UpdaReport Available at
http://scotland.wwf.org.uk/wwf _articles.cfm?unewsi?28
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Whilst potentially representing a contribution teods& improving access to
environmental justice, the proposals do not rec®thie unique nature of such claims
and, if the ‘worst-case scenarios’ outlined in tireposals are adopted (essentially
presumptive limits applyand defendants can challenge means on publicijable
information), they will do little, or nothing, tomprove access to environmental
justice in England and Wales. The problems arigm ftwo fundamental (and linked)
flaws in the basic premises on which the propoaedsnade.

Firstly, the indication that the purpose of an Aarltosts rule is ‘to limit the overall
cost of judicial review cases falling under the W& Convention’ is incorrett Its
purpose is to ensure that litigating Aarhus casewst prohibitively expensive for the
claimant, as required by Article 9(4) of the Comvam. Secondly, the suggestion (in
the same paragraph) that the granting of a capaaciss cap should be linked in
some way, is incorrect. The caps have unrelatetpgses’ (indeed we would argue
that a cross cap has no foundation in the Conwentemd must be considered
separately. We discuss these issues in more thetailv.

Detailed comments on the consultation paper

Scope

The proposal to apply the provisions of the schémell environmental judicial

reviews is a welcome improvement on previous pralso$which applied only to

cases covered by the EC Public Participation Diregtessentially EIA and IPPC)).
However, in order to fully comply with the requirents of the Convention the
proposals must apply to all environmental judiceiews, s.288 TCPA (and other
statutory) challenges.

In the environmental field, whether the challerggenade by way of a statutory appeal
or by way of judicial review is sometimes a mati€historical happenstance — many
environmental challenges can be made by way obtstgt appeal. In the Aarhus
context this is likely to be particularly importantthe planning context.

We consider it beneficial to avoid two entirelyfdient rules within the same court
and for reasons of logical consistency — the remadon our proposals (below) in
judicial review apply with equal force in the coxitef statutory appeals.

However, we are aware that the absence of a peomiifier in statutory appeals
increases the possibility of an increased numbeluoimeritorious) cases being
brought under any new regime. As such, we recomng@ndg consideration to the
possibility of introducing a permission filter ttatutory appeals. In this eventuality,
the safeguards in terms of timing and costs outline&low should apply.

Although the consultation paper does not addresstprlaw cases, it is clear the
government will need to make provision for themthéy are to comply with the
findings of the Aarhus Convention Compliance Conbeait in respect of

Communication C23. One possibility would be to ewsmnthe possibility of

encompassing such claims within the form of a Qu®&ifime proposed for personal
injury cases.

Consultation paper § 28
Consultation paper § 29
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Making an Application

CAJE welcomes the proposal that applications f®CO need not be supported by
grounds and evidence unless an order other thardéfi@ult order’ is sought. The
paper attached as Annex | reports that 72% of redgas to a recent questionnaire
on access to environmental justice describe theecurPCO regime astifne
consuming, random, complex, costly, inconsisterdt seffective”. One barrister
pointed out that the process of applying for a P@@rently invites repeated
exchanges of evidence and submissions — in one alase, 10 separate witness
statements referred to the PCO applicatiofthus, the proposal to streamline the
process and remove the requirement to produce dsocaimd evidence is welcome.

In terms of timing, the consultation paper suggdsés a PCO will only be granted
when permission to apply for judicial review is ged. If it is done at that stage there
also needs to be a clear and absolute rule on posfsermission, i.e. no costs in
favour of interested parties and an absolute I{rower than or equal to the proposed
cap) on what the defendant can recover uitaint Cook

CAJE would also point out that the procedure irpees of rolled-up hearings, in
which permission and the substantive issues areesskeld concurrently, needs to be
addressed. In such cases, the claimants will Haggdd the case as an Aarhus case
when lodging the application and the judge sholdhtconfirm the case is an Aarhus
case at the earliest opportunity. For more detaldzmissions on the issue of rolled-
up hearings, CAJE would refer the MoJ to the sdépaesponse submitted by Friends
of the Earth.

Thelevel of the cap
Q. 3 — Do you agree with the proposal to set tesymnptive (i.e. default) PCO limit
at £5,0007 If not what should the figure be? Plegasereasons.

The paper states that the PCO will limit the lidpilof the claimant to pay the
defendant’s costs to £5,000 and the liability of thefendant to pay the claimant’s
costs to £30,000.

The consultation paper provides no explicit ratlenfar the £5,000 cap. However,
reference is made to the caseGarner'®, in which the Court of Appeal awarded a
PCO at £5,008. It is also suggested later in the paper thatghia would not present
an insuperable barrier to proceedfg.e. that a figure of £5,000 is not ‘prohibitiyel
expensive’ for most claimants.

Day, C. (2011)rackling Barriers to environmental justice — Accasenvironmental justice in
England and Wales: a decade of leading a horseatemwAttached as Annex | and available at
http://www.wwf.org.uk/wwf_articles.cfm?unewsid=5383

10 R (Garner) v EImbridge Borough Counf2011] 1 Costs L.R. 48 (8 September 2010)

1 It should, however, be noted that in this cageGburt of Appeal assumed the figure of £5,000
would be shared between three claimants and notried solely by Mr Garner

Consultation paper §35
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However, we would argue that this sum is still kegh. It is certainly not consistent
with the objective approach proposed in ‘Sullivdfi &nd ‘Sullivan II' of focusing on
the ‘ordinary person’ (i.e. just above legal aidam® eligibility).

In order to determine what an appropriate figurghhbe (and as a guide to what the
‘ordinary person’ might be expected to pay), ithislpful to reference the current
public funding regime. For those in receipt of antindy disposable income of

between £315 and £733, the following monthly cdmition is required:

A £316 to £465 1/4 of income in excessIAE
B £466 to £616 £38.50 plus 1/3 of incomexness of £465
C £617 to £733 £88.85 plus 1/2 of incomexnpess of £616

The maximum monthly contribution is therefdi®47.35

Working on the basis that an environmental JR shtake no more than 12 months
to conclude (and hopefully less), the maximum adVesantribution an individual
benefitting from legal aid would make to the casmild be£1,768.20 (£147.35 x 12).

If the objective of a PCO is to ensure that acdesgustice is not prohibitively

expensive for any member of society, it is logicalthe claimant’s liability to be set
at a figure just above the maximum exposure urteiptblic funding regime. Thus,
we would argue that a more reasonable figure ferdhaimant’s liability would be

£2,000-3,000. Given an objective approach to thatlithat should then be the
generally applicable level.

While it may appear a modest sum, the differendsvéen £2,000 and £5,000 is
considerable and, if the higher figure were mairgdj it would continue to have a
significant chilling effect on most individuals actil society groups. Moreover, it is
likely that a number of claimants would seek toliegmge the cap, thus resulting in
vastly disproportionate sums on satellite litigatitor the sake of two or three
thousand pounds.

CAJE members report routinely spending a signitiGanount of time seeking costs
protection when progressing cases. For examplas iFriends of the Earth’s
experience - both from bringing cases in its owghtriand acting on behalf of
individuals and community groups through its Rigktdustice Centre - that in any
piece of litigation, 20-30% of the time spent oa tase is taken up with dealing with
the question of costs protectt8nA further example of the disproportionate time
spent dealing with costs has been forwarded toyukaimie Beagent (Solicitor, Leigh,
Day & Co) and can be found attached as Annex Il.

Put simply, unless the cap is relatively modest &xed, vastly disproportionate
satellite challenges will persist.

13 Working Group on Access to Environmental Justidday 2008) Ensuring access to

environmental justice in England and Waleg“Sullivan 17). Available at
http://www.wwf.org.uk/filelibrary/pdf/justice _repbr08.pdf
Gita Parihar (Head of the Rights & Justice CeatrEriends of the Earth), pers. comm..
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With the cap set at what may be interpreted aslaively modest level, some
commentators will inevitably be concerned thataberts will be besieged by a flood
of unmeritorious claims (the ‘floodgates’ argument)

This issue was addressed in the Sullivan ReportSullivan |, the Working Group
assessed the likely increase in the number of desmsthe proposals then made and
concluded that they would be relatively modsivhile now somewhat out of date,
the Sullivan Working Group approached the Admiaiste Court for data on
environmental cases, but unfortunately environmentses are not categorised
separately. However, figures were available by tatged in the categories below:

Category 2002 2007
Land 40 37
Pollution 4 6
Town & Country Planning 119 112
Total 163 155

These figures confirm that environmental cases cm®@ very small proportion of
the total number of cases; around 20 cases perofeartotal of 1.8 millio®®. The
figures above also confirm that there has beerreatghange in the volume or make-
up of cases during the five year period studiecerEa 100% increase in the number
of cases taken would represent an insignificamesse.

These figures are supported by information providsd environmental NGOs
routinely pursuing judicial review as a mechanisnctiallenge the decisions of public
bodies. Information supplied to WWF in 2007 fromelRds of the Earth, Greenpeace
and the Royal Society for the Protection of Birds the number of JRs pursued
between 1990 and 2007 shows that, at most, eaemisegion undertook an average
of one environmental judicial review a year ovex #ample period, and in some years
they brought no cases at all. We can confirm tt@ad has continued between 2007
and 2012.

In terms of any increase in the number of casesntdly environmental NGOs were
the costs regime to be improved, CAJE anticipdias ome of its member may take
an additional case every 12-24 months. Pursuinigipldeview is an inherently time-
consuming activity and we would simply be unableotohestrate many more cases
than that. There may (on the basis of recent dssocaswithin the Legal Strategy
Group of Wildlife Link, which includes groups suak Buglife, the Whale & Dolphin
Conservation Society and The Wildlife Trusts) alsm an appetite on the part of
smaller, specialist NGOs currently prohibited bytsoto bring a modest number of
well-argued cases, however, in reality, this woliddependent upon them finding
lawyers prepared to represent them in a field iiclvis notoriously high-risk and (if
the present proposals are effected) and in whieln dosts when successful would be
capped.

We would also point out that both the Sullivan me@nd Lord Justice Jackson, in
his year-long review of civil litigation costs, adoded that the permission

15 gee Sullivan | (May 2008), Chapter 14, §§101-107
16 The total of 1.8 million being the figure discadsn a meeting between CAJE and Steve Uttley
and Alasdair Wallace from the Ministry of Justice&' December 2011
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requirement is a sufficient filter to weed out umittgious cases. However, it is
important that the Administrative Court is adeqlyatesourced (including through
the deployment of specialist judges to deal witkiremmental cases) to ensure that
sufficient consideration is given to permission laggtions.

Theleve of the cross-cap
Q. 9 — Do you agree with the proposal to set thteraatic cross-cap at £30,0007 If
not what should the figure be?

Paragraph 36 of the consultation describes thepgm&’ of the cross-cap as a
reflection of the feasonable limit for the bringing of a judicial riew, taking into
account that public resources are not unlimited #mel general need to keep costs at
a reasonable level However, this ‘purpose’ has no basis in the Gaotion — which
concerns prohibitive expense from ttlaimants’point of view. However sensible or
desirable, the Convention says nothing about tieel t@ control the financial outlays
of the public body involved. Furthermore, by virtofethe permission filter, claimants
who then go on to lose their claims still had g@aosduable cases and, as such, it is
right and proper that public bodies were requi@despond. CAJE would therefore
question the inclusion of a cross cap that has aumdation in the Convention,
particularly when it compounds the deleterious &ffen the claimant’s position — as
discussed below.

As to the level of the proposed cross-cap, the palge gives no basis for the £30,000
figure. However, we infer (from the reference t@ tpurpose of the cross cap in
paragraph 36 of the paper, as discussed abovej thatild appear to represent a pre-
estimate of the claimant’s costs. We would agréeeitha reasonable approximation -
providing the case is not unduly complex.

However, as intimated above, the situation as dsgtre claimant’s costs liability is
complicated by the fact that the £5,000 cap doé¢®perate on its own — the effect of
it must be viewed together with the claimant’s ovasts, which will have to be paid
to its own lawyers in the event that the casess lo

This problem has recently been compounded by tlopgsed abolition of the
recoverability of success fees on Conditional FegeAments (as proposed by the
Legal Aid, Sentencing & Punishment of Offenders §F0) Bill, currently before
Parliament). This will have the consequence adai¥ely removing Conditional Fee
Agreement (CFA) funding as an option for Aarhusmslnts - only the wealthiest of
claimants would be able to afford to pay their lavgy success fees when a case is
won and it would simply not be commercially vialite lawyers to act on a no win,
no fee basis without being able to spread théit ris

Thus, in unsuccessful cases, either claimants pagttheir lawyers’ costs (thus
facing a total liability of £35,000 - which is ckba prohibitively expensive) or
claimant lawyers must work for free, which is wrangprinciple, not consistent with
the Convention or a sustainable long-term answactess to environmental justice.

17 See Jackson Review, §4.1 (iii), Chapter 30
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Thus, when considering the underlying purpose ef giloposals being consulted -
whether they would meet the ‘not prohibitively erpe’ test under Article 9(4) of
the Convention — the answer must clearly be “ng¥%en accepting that the proposed
reasonable costs of bringing an environmental jaticeview will rarely exceed
£30,000, the Aarhus claimant can expect to facesasdiability of approximately
£35,000 to access the Courts. The government’pogeds proceed upon a false
premise that prohibitive expense relates only teeesk costs - not the claimants’ total
costs liability.

CAJE believes there are a number of difficultiess@tting an explicit cross-cap of
£30,000, including:

() while this represents a reasonable figure in anrabr case, there are clearly
occasions when the case is large and/or complextendosts incurred will be
considerably higher. In this case, claimants wiitfit difficult to obtain legal
representation because claimant lawyers will beudided from embarking on
cases in which they will not be able to recover mh@ority of their costs if
successful. For example, in the 1999 Greenpeatghtk cas&, which raised
new and complex issues, their solicitor reports @Greenpeace was served with
a costs estimate of £80,000 for one of the inteteparties to simply to respond
to the Acknowledgement of Service;

(i) recognising (a) the proposal in the LASPO BiIll twolish the recoverability of
success fees and (b) that only the wealthiest elaiswould be able to pay their
lawyers’ success fees when a case is won - as erajesestimate of costs -
£30,000 provides no possibility for claimant laws/éo act on a no win no fee
basis and ‘spread their risk’. Again, the corgllaf this that claimants will find
it more difficult to secure appropriate legal regmetation; and

(i) an inherent difficulty in setting any figure is thprocedures will tend to
normalise towards it — thus, in cases that aretshmt/or straightforward the
costs will gravitate upwards towards this sum. T&isot in the public interest.

For these reasons, we believe that it is unheljgflave an explicit cross-cap. We
have discussed this issue with other claimant lasviethe environmental sphere and
we believe that a better alternative would be fiaincant lawyers to be entitled to
recover their costs at commercial rates on assessmidis would provide a
mechanism for them to spread their risk to a gredggree than they are currently
able to and have the advantages of also: (a) ilimgimore complex claims; or (b)
over-inflating the cost of straight-forward claims.

We consider that the only circumstances in whighdap should not apply are when
the claimant has behaved unreasonably (under teepir proposals, it would appear
that parties can act as unreasonably or vexati@asstihey wish and not be penalised).
This qualification necessarily permits an elemdnudicial discretion, but on a much
more tightly defined basis.

18 R v Secretary of State for Trade & Industry & G¥s,parte Greenpeace L{@000) Env LR 221
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Where a claimant has behaved unreasonably in th@uco of the litigation then s/he

ought to be at risk of costs and the usual cosés rshould apply such that the court
will be able to have regard to a range of factorsdeciding on the level of any

liability for costs. That is part of the disciplimé ensuring not only that only properly

arguable cases are allowed to proceed (hence thagsen filter) but also that such

cases are conducted responsibly. Even in thoseurfalb where the general rule is
that each party has to bear its own costs, theufiab’ invariably has power to order

costs against a party that has behaved unreasondblyever, the threshold of

unreasonable behaviour is a high one.

However, it would be important to ensure that aeddént or interested party who
wishes to claim costs on the basis that there Bas bome unreasonable conduct has
given proper and adequate notice to the claimahtsoihtention to do so and the basis
of his proposed claim. Such a requirement coulgpgny be included in a revised
practice direction.

Certainty and challenges to the cross-cap

Q. 4 —do you agree that challenges to the presuenpap limit of £5,000 should be
permitted?

Q. 5 - if so, do you think defendants should drgyentitled to apply to remove the
cap or should it also be possible for defendantmake applications to raise the
cap? Please give reasons

Q. 6 — In considering exceptions to the grant ¢fGO in the presumptive amount,
should the court only consider information thapumblicly available? If not, what
other information should be taken into account?

Q. 7 — should challenges be permitted only agarganisations, or should challenges
also be permitted against wealthy individuals? $degive reasons.

Q. 8 —If it were necessary to disclose finantmédrmation to obtain a PCO or vary
it, would that fact deter you from seeking a PCO®uW your answer differ
depending on the information you needed to dis@ose

Q. 10 — should it be possible to challenge the scoap of £30,000? If yes, what
should the basis of that challenge be? Pleasergasons.

11 — do you think that if a challenge wereadtrced to the cross cap that the
£5,000 cap ought to be reviewed at the same time?

The consultation paper confirms that the propoasdsdesigned to provide a certain
and affordable level of costs protection for apgiits in judicial review cas®s It
discusses whether clarity can best be achieved diyng either an automatic
presglmptive limit or an absolute cap on claimamgosure to the defendant’s
costs™.

In particular, the paper provides for the posdipilor the defendant to challenge the
£5,000 cap on the basis of publicly available infation as to means. CAJE would
strongly argue against this proposal on the bddwih principle and practicality.

19 See e.g. Rule 10(1) of the Tribunal Procedurep@ddribunal) Rules 2008 and rules in relation

to planning appeals
Consultation paper §21
Consultation paper §26
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Firstly, the approach should be objectiv®arhus recognises the inherent public
interest in environmental matters and environmet¢aisions being subject to public
scrutiny and challenge and it recognises not justight of members of the public to
secure adequate protection of the environmentlbattheirdutyto do so.

In this respect, not only does the consultation epafail to recognise the

distinguishing role of NGOs in bringing public inést environmental cases, it
actually discriminates against them as a resuthefdefendant’s ability to argue for
an increased cap by reference to published accoArtisle 9(2) of the Convention

makes explicit reference to the contribution mageNicOs in this regard. As such,
we believe it incongruous that the consultationgoapnlike the Convention, fails to
reflect and promote the important contribution mde NGOs to environmental

protection. Specific reference to the role of NG@h public interest environmental
aims should be made.

Secondly, there are considerable practicalitiediaitpn these proposals. We assume
that publicly available information can include daregistry information (including
whether, for example, an individual has a mortgager their home). In one current
case, a local planning authority in Devon is chaglag the level of the PCO obtained
by the claimants on the basis of the value of themes obtained via the Land
Registry. There is no reason to assume this peaatould not continue under the new
regime. For charities and public limited companids,would also encompass
published accounts. While it may appear that lag®ms of money are available, in
reality most environmental NGOs have relativelyiled “free funds”. Most funding
Is ‘restricted’ (i.e. allocated to projects — masually as a result of grant in aid) and
finding resources to fund legal challenges at shotice is difficult.

If the codified PCO regime maintains provision fl@fendants to challenge means on
public information, claimants will be required tebut those arguments with personal
information. In practice, therefore, we would coog to see intrusive time-
consuming and costly satellite litigation, with flueliciary acting as means assessors
in many Aarhus cases.

To conclude, CAJE believes that requisite certaicay only be achieved by the
application of an absolute cap in relation to tlencant’s exposure to the defendant’s
costs. Thus, defendants cannot argue that a particlaimant can afford to pay more
than £5,000 (or the lower figure proposed abovehnguccessful — equally, claimant
lawyers cannot argue that an individual is of #telmeans that they should pay less.

As discussed above, removing the cross-cap woulghteethe opportunity for
defendants to challenge the figure and avoids asymderstanding that there should
be a relationship between the cap and the cross-cap

As such, the regime is simple and fair to everyame all parties enjoy certainty as to
costs liability at the outset in accordance with EMA. In our view, to retain a
presumptive limit in which ‘exceptional’ cases @xiso matter how limited they may
be envisaged to be) maintains an inappropriatd [@&vgidicial discretion and scope
for continuing satellite litigation.

22 Case C-427/0Commission v Ireland
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Interested parties

The paper says nothing about the position of Isterk Parties. Consistent with
Boltonit should be made clear that the PCO will incladerovision to the effect that
there will be no order for costs in favour of atenested party, with the possible
exception of the (rare) situation where the defaehdaops out but the interested party
carries on in which case they should take the ptddbe defendant in relation to the
£5,000 and £30,000 (or whatever they are). Anradtere approach would be to state
that the £5,000 (or whatever figure) represents d¢l@mant’s maximum costs
exposure in the proceedings in respect of all @srtio be allocated as appropriate by
the court at a later stage.

Appeals

Q. 12 - should the default cap as proposed editiecthe sum of £5,000 although
consultees’ views have also been sought on the mitpobe applied to all
proceedings including those on appeal?

Q. 13 - if not, should an additional applicatiengmssible to set a PCO for a appeal?
Should the limit be set by the court or should espmptive limit apply? Please
give reasons.

Q. 14 — should the position differ according toet¥ter it is the claimant or defendat
(at first instance) who is appealing? If so, in twvay?

Given the aim to ensure that environmental litigratis not prohibitively expensive, it
would be inappropriate for the level of the PCObwincreased if there is one (or
even two) appeal(s). The cap represents the ldw@leawhich litigating would be
prohibitively expensive for a citizen or an orgatisn on an objective basis and
while claimants may be able to raise some additisraources as a result of
fundraising activities, it is unlikely that the osn with regard to prohibitive expense
will change significantly within 12 months. In tirgerests of certainty, and to comply
with the requirements of EU law, it should not lwsgible for defendants to apply to
increase the level of the cap in relation to a eghent appeal.

We illustrate this point by reference to Friendgshe Earth’s current case against the
Department for Energy and Climate Change (DECGgiation to proposed changes
to the Feed In Tariff scheme. While Friends of t&th won the first instance
proceedings, it continued to be at risk of costthm appeal to the Court of Appeal
(and to the Supreme Court, should the appeal pdobtagher). The claimant was
subsequently able to agree a cap on its costsD&BC. However, this cap is of the
level of £15,000 (three times the cap proposechbyGovernment in its consultation
paper) and far from a level to which it would bdeato commit itself in every case.
This underscores the need for certainty as to adsifixed amount at the outset.

CAJE maintains that this should be the case regssdf who is bringing the appeal,
in order to ensure equality of arms between clatmand defendants and to avoid
complicated scenarios where, for example, one pamg at first instance and the
other at the Court of Appeal or Supreme Court.
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However, it should be noted that if the regimeirsta cross-cap (aimed to represent
a reasonable level for the claimant’'s costs), ttesszcap would need to increase
accordingly to cover the work involved in the apf®a Of course, this level of
complexity would be unnecessary if there was simmpdy explicit cross-cap (as
suggested above).

Omissions

Injunctive Relief

The paper omits key issues covered by the EU infnaproceedings and the findings
of the Aarhus Convention Compliance Committee inn@wunication C33, including
the need to ensure that injunctive relief is nobhgsitively expensive. If it is
impossible to expedite the proceedings so as talahe need for an injunction, in
Aarhus cases no cross-undertaking in damages camgmesed as it would make it
prohibitively expensive to bring the case. Thus, emephasise that the costs issues
and therequirementto provide a cross-undertaking in damages (asteffieby an
amendment to the Civil Procedure Rules in Febra@@i®®) must be viewed together
when considering prohibitive expense and compliavitle the Aarhus Convention.

CAJE notes the current consultation paper issuethéepartment of the Justice in
Northern Irelanél does address the question of interim relief infeflewing terms:

“1.11 We also ask questions about cross-undertakingamages when an
interim injunction is sought and the enforcement tbese cross-
undertakings. The following summarises the mainppsals on cross-
undertakings:

. The rules are to apply to judicial review casedinigl under the
Aarhus Convention, including those matters covdrgdhe Public
Participation Directive. The rules are to apply relation to all
applicants in the same way, regardless of whetie@applicant is a
natural or legal person;

. If the application meets the other criteria for rgnag an interim
injunction, the court will grant an interim injun@h without a cross-
undertaking for damages where, if an injunctionevsst granted:

. a final judgment in the matter would be impossitoleenforce
because the factual basis of the proceedings \ailehbeen
eroded;

. significant environmental damage would be caused; a

. the applicant would be likely to discontinue pratiegs or the
application for an interim injunction if a crosseartaking in

23 See Practice Direction 25A — Interim Injunctiongaragraph 5.1 available at:
www.justice.gov.uk/quidance/courts-and-tribunalstts/procedure-
rules/civil/contents/practice directions/pd_parthfia

24 See paragraphs 3.7 and 4.18-4.33 of the Corsultatpaper available at:
http://www.dojni.gov.uk/index/public-consultationstrent-consultations/cost-protection-
consultation-pdf-07.12.11.pdf
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damages was required and would not be acting usmahly in
so doing.”

With the exception of the final requirement (thae tapplicant would be likely to
continue proceedings if a cross-undertaking waslired), the recommendations
almost exactly mirror the recommendations madeliation to injunctions in Sullivan
1?°. The fact that the Northern Ireland consultatiapgr not only addresses injunctive
relief, but seeks to address the issue in suchiyp®dierms, is in somewhat stark
contrast to the apparent failure of the MoJ coasioih paper to recognise that cross-
undertakings in damages are important in the coraéxprohibitive expense’. We
urge the MoJ to consider the Department of Justipgdposals.

VAT

The figures included in the consultation paper doappear to include VAT. If they

do not, the figure for the cross cap should beatefl by 20%. The PCO figure should
not be inflated in the same way as it reflectsttitael amount which is not prohibitive,

whereas the cross cap represents a reasonable figuthe claimant’s costs, plus
VAT.

Q.2 — Would the proposed codification of PCOs emablu to bring a judicial review
in a case within the scope of the Aarhus Convenifiorou wished to challenge a
decision in the future? Please explain your reasons

Unfortunately not. The vast majority of citizensdacivil society groups would be
unwilling to embark on environmental judicial rewievith a potential costs liability
of £35,000. Even if claimant lawyers were willirgwork for free, those same groups
would, in most case, still be dissuaded by a £580¢rse costs liability. This is
compounded by the fact that defendants may be tabiacrease the £5,000 cap
significantly on the basis of information in thebtia domain, thus resulting in
continuing unhelpful and costly satellite litigatio

Similarly, wealthier environmental NGOs (which mhgve considered bringing a
small number of additional cases) would be dissddule the fact that defendants
could access their published accounts and argueatinauch higher cap should be
imposed. Most environmental NGOs have relativefgited “free funds” — most

funding is restricted and finding resources to fleghl challenges at short notice is
difficult. This is compounded by the fact that pung) judicial reviews (as with any
type of litigation) is enormously time-consumingdais rarely contemplated unless
the issue is an organisational priority.

Finally, paragraph 32 of the consultation papesesia further complicating factor, in
stating that local residents may sometimes form a limited ligbiflcompany] as a
vehicle for litigation: In this regard, it should be noted that manyat most of the
larger environmental NGOs in the UK, are set up@asapanies limited by guarantee.
These arrangements are not intended to be a “eefaiclitigation’ but a more suitable
structure for a number of activities, including bging and campaigning purposes. As
to its effect, some courts have dealt with the jae<f costs protection by saying it
is provided if the claimant’s status is that ofimiled company, without further

% gullivan I, see paragraphs 73-83
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elaboratio®. However, this is in fact no protection for an eammental NGO that
would have to go into liquidation if an adversetsawder exceeded its assets.

Conclusion

To conclude, the worst-case scenario possible uridese proposals is that
presumptive limits (as to the cap and a cross ealb)apply and defendants can
challenge means on publicly available informatitinthis is what the government
adopts, it will do little, or nothing, to improvec@ess to environmental justice for
individuals and civil society groups in England aneales. It will therefore only be a
matter of time before further Communications areébnsited to the Aarhus

Convention Compliance Committee and/or the Euroggammission — thus wasting
additional time and public funding debating protiua expense all over again.

If the government is intent on pursuing a codifimatof the PCO regime, CAJE
would propose the government reduces the cap flm@0P to between £2,000-3,000
and eliminates any cross cap, thus enabling clditagaryers to recover their costs in
successful cases at normal commercial rates ossmsat. These figures should not
be subject to challenge and confirmation that a da#is within the scope of the
Convention should be made at the earliest oppdytufiroposals in relation to
injunctions (currently being consulted on in Northé&eland) should be encompassed
within the question of prohibitive expense.

Thisresponseisendorsed by the following members of CAJE:

Carol Day, Solicitor, WWF-UK

Rosie Sutherland, Legal Adviser, RSPB

Tom Brenan, Legal & Policy Officer, Environmentaw Foundation
Gita Parihar, Head of the Rights & Justice Cerfregsnds of the Earth
Maria Adebowale, Director, Capacity Global

Kate Harrison, Solicitor, Greenpeace

%6 See Court Order from (Stop Bristol Airport Expansion Ltd) v North Sose¢ Councildated 22
June 2011, paragraph 3(a), which holds the claimmeady has costs protection through its status
as a limited liability company (attached as AnniXx |



