The report of Ukrainian Party to the Aarhus Convention Compliance Committee on its 40-th meeting
We would like to thank Aarhus Convention Compliance Committee for the opportunity to bring this information.  
In August 2012 the Director of the Environmental Division of UN ECE forwarded the Letters to the President of Ukraine and the Minister of Ecology and Natural Resources of Ukraine, which provides the information on Ukraine’s compliance with its obligations under the Aarhus Convention. 
President of Ukraine ordered Cabinet of the Ministries of Ukraine to fulfil  the international obligations of Ukraine in terms of EIA procedure to be executed and the main task was also defined alongside by the letter dated 15.11.2012. The Prime-minister of Ukraine by the order № 45856/1/1-12, dated 19.11.2012 ordered to submit, in exiting procedure, to the Cabinet of the Ministries of Ukraine relevant draft law.  The Ministry of Ecology and Natural Resources of Ukraine (hereinafter - MoE) elaborated and submitted to the President’s administration the draft law of Ukraine “On Amendments to Certain Laws of Ukraine on Implementation of the Provisions of the Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters” (hereinafter – draft Aarhus law) asking President to submit it to the Verkhovna Rada of Ukraine (parliament) as an urgent. 
The draft Aarhus law currently is in the course of the approval procedure with the others central state authorities. MoE sent the draft Aarhus law for approval on 8 of February 2013. The comments of the central state bodies were received, the draft Aarhus law was adjust with the comments and was sent for the approval again on 22 of Much.
Verkhovna Rada of Ukraine adopted the law of Ukraine “On Amend of Certain Legal Acts Devoted to the Regulation of the Construction Activity” on 20 of November 2012. The article 31(1)(3) of the Law “On Development Construction Activity” was restated by the law in its entirely to read as follows 

“The design documentation of the object highly environmentally hazardous as well as the objects to which environmental impact assessment in transboundary context shall be conducted, shall be added with the outcomes of the environmental impact assessment  (assessment materials and assessment report, public discussion). The list mentioned above objects as well as assessment procedure are being established by the Cabinet of the Ministers of Ukraine”.  

Despite the fact of having no such result we expected it to be, some parts of the public participation procedure has been already regulated. 

The right of public to submit the comments and ask for the public hearings to be conducted. According to the article 20(1) of the Law of Ukraine “On Citizens’ Submissions” the citizens’ submissions  must be considered and the issue is arisen in it must be solved during 30 day. The submission not requiring the additional study must be considered immediately but not later than 15 days from the day they have been received. 
It means that if public submits the comment, it must be considered and  taken into account properly. If the public asks for the public hearings, mentioned above article obliges state authority to conduct it.
Taking into account of the public comments. The statement of the EPL dated 27 of February 2013 according to which “it is not possible to challenge a construction permit in court based on lack of PP in decision-making procedure” isn’t true. According to the art. 2(3)(3) of of the Administrative Proceeding Code of Ukraine dated 06.07.2005 № 2747- IV (hereinafter APC)  the administrative courts while considering cases in course of which decisions, actions or inactions are being challenged must perform examination whether these decisions have been taken (made) on good grounds, that is whether all circumstances which are important for the taking decision (action) have been duly taken into consideration. If the comment of the public provides the public authority with the important for taking decision information, but the public authority neglects this information, this neglect is the reason for administrative court to terminate the decision.
Article 2(3)(8) of APC obliges the administrative courts while considering cases in course of which decisions, actions or inactions are being challenged must perform examination whether this decision is proportional, i.e. keeping the balance between any adverse effects on the rights, freedoms and interests of individuals and the objectives which this decision (action) pursues. Unreasonable disregard of the public comments shall mean that decision is disproportionate in the context of article 2(3)(8) APC and this provides administrative court with the reasons to revoke the decision of the state authority. 
Therefore the provisions of Article 2(3)(3) and (8) of APC establishing the public authority obligation to take the decision (including decisions, which are final decisions in terms of article 6(8) of Arhus Convention), ensure the possibility to enforce the requirements of article 6(8) of the Aarhus Convention.  
Notification of the public. The paragraph 1.6 of the State Constructing Norms А.2.2-1-2003 “Structure and Content of Environmental Impact Assessment Materials in Project Designing and Constructing of Industrial Enterprises, Buildings, and Facilities. Basic Principles of Design” (hereinafter - SCN А.2.2-1-2003) requires making the declaration of the intends public. The annex “Г” of the SCN А.2.2-1-2003 approves the format and contains the requirements to the content of the declaration of the intends. However, the notification procedure is very weak and we struggle to improve it. The luck of the sound notification procedure undermines the whole procedure and prevents the positive provisions in the Ukrainian legislation from working properly. 
Answers to the statements of the EPL 

1. The MoE doesn’t participate in the construction design documentation approval procedure.  

Aarhus Convention doesn’t prescribe which role MoE shall play in the EIA procedure and leaves the issue to the desecration of the country.  
2. There is no public participation regarding concrete construction object.  
The Ukrainian legislation envisages public participation in the decision-making regarding the types of activity listed by the annex I of the Aarhus Convention. Art. 31(1)(3) of the Law of Ukraine “On Development Construction Activity” dated 17 of February 2011 states that design documentation of the types of activities, to which the EIA procedure must be conducted,  shall be added with report about the public participation. It means that the public participation procedure must be conducted; the report about public participation must be done and attached to the design documentation. If the design documentation of the types of activities, for which EIA procedure must be conducted, isn’t attached with the report of public participation, it means that the design documentation doesn’t correspond to the requirements of law. This is the reason for dismissing the application for construction permit. It is legally impossible to start construction activity having no construction permit. Mentioned above information shows that there is legal procedure for public participation in decision-making in Ukraine regarding types of activity listed in annex I of the Aarhus Convention. 

Unfortunately, the practice of public participation in Ukraine is not that we would like it to be, however the legal procedure exists. It has some problems that were highlighted by the ACCC, but it would not be true to say that there is no public participation procedure in Ukraine. 

We would like to thank the Aarhus Convention Compliance Committee for the effort to help Ukraine with fulfilling its obligations under the Aarhus Convention. 
