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Communication to the Aarhus Convention’s Compliance Committee on non-compliance with the Aarhus Convention by BELGIUM during the decision-making process to build the highway "Oosterweelverbinding"
Short Introduction 

The Party Concerned is Belgium and this communication is about a specific situation of non-compliance, in specific events.
The authority responsible for the highway - who committed most of the hereinafter mentioned violations in practice - is the public authority Flemish Region ("Vlaamse Gewest" - authority at regional level). The legal person set up by the Flemish Region to implement the "Oosterweelverbinding" is the temporary, state owned limited company called "Beheersmaatschappij Antwerpen Mobiel" (hereafter called the BAM). This is a "Naamloze vennootschap naar publiek recht ond.nr. 860 139 085". BAM is a public authority under article 2.2 of the Aarhus Convention. The BAM coordinates the works, arranges financing and communicates to the public. The route developed by the BAM to build the Oosterweelverbinding is referred to as the "BAM-tracé". The process in which Belgium - through the Flemish government and through the state owned BAM - selected the BAM-tracé to build the Oosterweelverbinding violates articles 4, 6 and 9 of the Aarhus Convention.
General facts

New highway
Since 1996, the regional government of Flanders has the intention to build a new highway - known as the 'Oosterweelverbinding' - to ensure that the ring road around Antwerp becomes a full circle. The existing ring road is about half of a circle and does not go around the city but - due to a century of urban sprawl - runs through the city. Traffic related air pollution in Antwerp is already some of the worst of all European cities, which contributes to a life-expectancy far below the regional average. A direct consequence of making the ring road full circle without increasing traffic jams is that the eastern part of the existing ring road will need to increase capacity from 12 to 18 lanes on average (9 on either side). In some places, when including lanes for entry and exit, capacity would go from 12 to 27 lanes, creating in some places a 130 m wide highway complex running in the middle of a city of 0,5 million people. Around 90% of the enlarged ring road will remain in open air and even if some political parties now claim to solve that later, most parts of the new and enlarged highway will become 'un-capable' (due to EU highway regulations). Most of the 150.000 people that live less than 500 meter away from the highway will continue to live in air pollution levels considered too high by the European Commission and the World Health Organisation and in some places it will even get worse. Section 10 of the plan-MER (in Dutch: milieueffectenrapport. Translation: Environmental Impact Assessment) for the Oosterweelverbinding (section Air, page 73) of 10 February 2014 states clearly that in the scenario of the Oosterweelverbinding, for the most relevant parameter for pollution by traffic (NO2), the total area where the air norms would be breached will increase with 8,63 km² (scenario 1.2.0). With the alternative Meccano-tracé (scenario 2.2.0) the change in area where the air norms are breached is -0,02 km². The table from the plan-MER (annex 1) shows that the Meccano-tracé is the only scenario with no increase in the area where the air norms are breached (or not). Also noteworthy: the biggest disadvantages in the BAM-tracé would disproportionally hurt neighbourhoods with above average immigrants, in the Northern part of the city.


Developer for highway
The plans for the new highway were drafted by private engineering companies (Grontmij Belgroma, Arcadis Gedas and Technum Flanders Engineering) and were kept secret. To develop the project and finance it outside normal administrative and democratic institutes and procedures, the Flemish Government created the BAM. The BAM was founded on 8 August 2003 (cfr publication in Belgisch Staatsblad, translation: Belgian State Paper - where the state makes all necessary public announcements) and was/is fully state owned. The studies made by the above mentioned companies constituted the capital (in natura) of the BAM and could so further be kept secret. This state owned company according to public law signed a DBFM-agreement (design, build, finance and maintain: i.e. the private partner designs, builds, finances and maintains the project) with Noriant. Noriant is a consortium of major private companies that won the contract, after a public tender. The exact content of that contract is still not public. Through this legal construction the whole planning process could be kept further secret because it took place completely outside the administration.

Decision-making
On 30 May 2005, the plan-MER (in Dutch: milieueffectenrapport. Translation: Environmental Impact Assessment) for the Oosterweelverbinding was approved. On that basis, the Flemish government confirmed the route developed by the BAM (the BAM-tracé) and the decision to use a viaduct above some parts of the city (called the 'Lange Wapper'). On 16 June 2006, the Flemish government also approved the GRUP (in Dutch: gewestelijk ruimtelijk uitvoeringsplan. Translation: regional land use plan) needed to implement the project. The design of the Oosterweelverbinding was then submitted to a project-MER (project-EIA). The project-MER was approved by the Flemish administration on 4 April 2007. 
Along this process there was strong resistance. Over the years, organized resistance has mostly (but not exclusively) come from three groups (start date of their resistance in brackets); stRaten-generaal (2005) is a democracy advocacy group focussed on urban planning (embedded in vzw Straatego); Ademloos (2008) is a group of health experts; Ringland (2013) is a citizen movement to implement the Ringland plan, developed by an urban development company called Stramien.
In January 2009, through a petition, worried citizens managed to obtain a referendum in Antwerp on the BAM-tracé. The referendum was organized in October 2009. The question was: "Should the city of Antwerp support the request for a building licence for the Oosterweel connection according to the proposed layout, between Zwijndrecht/Linkeroever and Merksem/Deurne? Yes or no?" The proposed layout was the BAM-tracé. Result: 40,76% "Yes" and 59,24% "No". Voter turnout was sufficiently high. However, in the planning stage of the referendum (so while knowing the referendum was coming), the BAM signed a contract with Noriant, a consortium of companies that won the tender to build the Oosterweelverbinding. On 4 May 2009, the BAM submitted a building permit for the Oosterweelverbinding. Over 13.000 complaints were submitted during the public investigation period of this building permit. But no decision on the building permit has been taken and the complaints were never treated. The reason is the following:
The Flemish government did, after the referendum, ask the BAM to investigate an alternative to the viaduct, using a tunnel (but the same route). On that basis, the Flemish government decided on 29 September 2010 to close the ring road on the same route, the BAM-tracé, but replacing the Lange Wapper viaduct with a tunnel. However, the building of the tunnel was not possible based on the regional land use plan from 16 June 2006 - so it needed adaptation. Which in turn required a new plan-MER (plan-EIA). This new plan-MER also investigated several alternatives for the BAM-tracé - such as the Meccano-tracé developed by stRaten-generaal. However, it was clear from the start that alternatives didn't receive a fair chance, as the following side-story illustrates. 

On 20 November 2009, the Flemish government decided to build a new prison in Beveren (without making an EIA). The Meccano-tracé took this into account in order to ensure that the prison and their route didn't clash. The study on this combination was submitted in July 2010 to the Flemish government. Nevertheless, the building permit for the prison envisaged an implementation that made compatibility with the Meccano-tracé almost impossible. It did so without motivation and despite the fact that during the public investigation for the regional land use plan on the Beveren prison, stRaten-general pointed to this issue. During the public investigation period for the building permit of Beveren prison, stRaten-generaal again pointed to this problem in a complaint submitted on 4 July 2011. Nevertheless, on 9 August 2011, a building permit was delivered. On 1 March 2012, the Flemish Minister of the environment also gave an environmental permit, after which the prison was built. Despite all this, the Meccano-tracé had been noted down as an alternative to be investigated, in the note for public consultation to make the plan-MER Oosterweelverbinding. The construction of the prison has given the Meccano-tracé a serious handicap. Ademloos and stRaten-generaal started legal procedures to stop the building of the prison (a 'milieustakingsvordering' or 'a court order to stop building for environmental reasons'), against the regional land use plan and against the urban building permit. All were rejected on formal grounds. Environmental groups, according to the judge, do not have the needed interest in order to ask for the 'milieustakingsvordering'. An appeal is still running, but by now the prison has been built and has recently become operational.

On 10 February 2014, the plan-MER Oosterweel was approved. In that plan-MER the Meccano-tracé was investigated with an alternative around the prison (longer, over more valuable farming land). Still, the Mecano-tracé came out as better on liveability (air quality, noise, ...) and it also came out as a good solution for mobility. The BAM-tracé scored slightly better on mobility: 3 minutes faster. Which doesn't come as a surprise when you build a 27-lane highway through a city, instead of around the city.

On 14 February 2014, the Flemish government again decided to build the Oosterweelverbinding. The adaptation of the regional land use plan was subjected as foreseen in national law to a so-called public complaint period (which should be called a public comment period), organized by the BAM. In fact, this is the first chance for the public to comment not just on the regional land use plan but also on the plan-MER of the Oosterweelverbinding in its latest form. Nevertheless, the announcement of the public commenting period stated that comments should be restricted to the areas considered in the regional land use plan. This public complaint period (where you can submit what is called a 'bezwaarschrift' or complaint letter) was running from 15 June 2014 until 14 August 2014. Almost 15.000 people filed a personal complaint letter or signed a collective letter. However, in the middle of this first chance of the public to comment on the plans, the new government signed a coalition agreement in which they already re-iterated the plan to build the Oosterweelverbinding along the BAM-tracé (the coalition agreement was signed on 22 July 2014).
Violations alleged: Specific violations of the Aarhus Convention, in the specific case of the BAM-tracé, in the order of appearance of Aarhus Convention articles
note: when referring to Belgian law we use the text as it stood at the time of the facts - unless explicitly stated otherwise
I. breach of Art 4.2 of the Aarhus Convention, which states that information shall be given "within one month after the request has been submitted, unless the volume and the complexity of the information justify an extension"
· On 30 March 2014 Peter Verhaeghe from stRaten-generaal formally asked the BAM (we recall here that the BAM is a public authority under article 2.2 of the Aarhus Convention) for access to information through a letter sent by email in which he referred to the relevant national legislation on access to information (the decree of 26 March 2004 concerning 'openbaarheid van bestuur' or 'transparancy of governance'). He asked

1) all email correspondence between the office of Antea (who coordinated the plan-MER research) and the BAM related to the preparation and writing of the plan-MER from 1 June 2011 to 1 April 2012 (or a shorter period if this was deemed too complex).

2) the report "Oosterweelverbinding kostenrapportage Alternatieven van het studiebureau Arcadis" from 24 December 2013 to which a reference was made in the Cost-Benefit analysis of Oosterweel.
As the request was registered on 1 April, the BAM gave him a reply in the time foreseen by the decree of 26 March 2004 (15 days, the BAM replied on 16 April) but the BAM said it needed to go beyond the deadline of the decree of 26 March 2004 to actually answer the question (due to the lack of a signature). On 30 April, just before the one month period foreseen in art 4.2 of the Aarhus Convention ended, they gave another reason for not providing the information. The reason was not the volume and complexity of the information. The reason they gave was that the first demand was unreasonable and for the second demand they first needed to set up a website. There is no need to set up a website in order to transmit a report. Based on this invalid reason for not giving the information in due time, on 16 May 2014, Peter Verhaeghe filed a complaint to the Belgian authorities responsible for transparency of governance about this breach of national legislation. On 26 May 2014 he finally received a part of the information he asked - the report by Arcadis - but it lacked crucial annexes, came 26 days too late and 'by coincidence' exactly 1 day after regional, national and European elections. He never received the first part of the requested information. All communications from the start of the formal request on March 30 until the latest reply by the BAM and the Belgian authorities responsible for transparency of governance and Peter Verhaeghe's responses to them can be found in annex 2. The (long) conversation has been held in Dutch. We have only summarised the key facts here.
II. breach of Art 6.4 "Each Party shall provide for early public participation, when all options are open and effective public participation can take place."
· Decision by the Flemish Government on 16 September 2005 to approve the 'provisional adoption' of the design-GRUP Oosterweelverbinding and the decision by the Flemish Government on 16 June 2006 to approve the GRUP Oosterweelverbinding - among other things on the basis of the plan-MER of 30 May 2005. The choice for the BAM-tracé was taken before effective public participation was possible.
The procedure to make a plan-MER is described in the 'Decreet van 5 april 1995 houdende algemene bepalingen inzake milieubeleid' (DABM. Translated: 'Decree of 5 April 1995 concerning general provisions in environmental matters'). Art. 4.1.4 of the DABM stipulates that "de actieve openbaarheid van de rapportage en de besluitvorming over de voorgenomen actie" (translation: "the active publicity of the reporting and decision making on the foreseen action") is an essential feature of the EIA. The then applicable art 4.2.4 of the DABM stipulates that the public can give comments on the scope of the planned plan-MER before the actual MER-investigation takes place. At that time the law did not foresee a public commenting period afterwards, on the approved plan-MER (currently that does exist, in art 4.2.11 of the DABM). Art 4.1.7 of the DABM stipulates that comments on the approved MER-reports need to have impact in the decision-making and the choice for a certain plan of action or a certain plan of an alternative action needs to be motivated.
On 30 May 2005 the plan-MER 'Masterplan Antwerpen' was approved. In that plan-MER there was research into the total of measures in and around Antwerp, going from road infrastructure, tramways, railways to waterways, water gates and cycling infrastructure. The Oosterweelverbinding was a part of that. In that plan-MER some limited alternatives to the BAM-tracé were investigated, but without changing the principal location of the crossing over the Schelde river. 

The first possibility for public input on the Oosterweel-plan itself came during the public commenting period on the GRUP Oosterweelverbinding - after the Flemish Government had approved the design-GRUP on 16 September 2005 and by doing so already made a policy choice in favor of the BAM-tracé. The scope of the public commenting period on the GRUP did not allow for comments on alternative routes or on the content and quality of the approved plan-MER. The procedure for making the GRUP was taken in the then applicable 'Decreet van 18 mei 1999 houdende de organisatie van de ruimtelijke ordening' (translated: Decree of 18 May 1999 concerning the organisation of land use'). Art. 42 of that decree envisaged the organisation of a public commenting period on the basis of a design-GRUP. Nowhere did the decree foresee that the plan-MER had to be involved in the public commenting period. In the announcement of the public commenting period in the Belgisch Staatsblad (translation: Belgian State Paper - where the state makes all necessary public announcements) it was stressed that the scope of public commenting was limited to areas covered in the GRUP:
"Op 16 september 2005 heeft de Vlaamse Regering een besluit genomen waarin ze het gewestelijk ruimtelijk uitvoeringsplan 'Oosterweelverbinding' in Antwerpen, Beveren, Kruibeke en Zwijndrecht voorlopig heeft vastgesteld.
Voor dat ruimtelijk uitvoeringsplan wordt nu een openbaar onderzoek georganiseerd. Vanaf 21 oktober 2005 tot en met 19 december 2005 ligt het plan ter inzage [...] 
Houd er wel rekening mee dat uw adviezen, opmerkingen of bezwaren alleen betrekking kunnen hebben op de gebieden die in het ruimtelijk uitvoeringsplan werden opgenomen." 
TRANSLATION:

"On 16 September 2005 the Flemish Government took a decision in which she provisionally adopted the regional land use plan 'Oosterweelverbinding' for Antwerpen, Beveren, Kruibeke and Zwijndrecht. For that regional land use plan there will now be a public commenting period. From 21 October 2005 until 19 December 2005 the plan is available at ....
Do take into account that your advices, comments or complaints can only be related to the area's considered in the regional land use plan."
(Belgisch Staatsblad, 26 September 2005. Underlining added)

The Vlacoro (Vlaamse Commissie Ruimtelijke Ordening - an advice board within the Flemish administration) had to make an advice based on the public complaints. On 14 March 2006 the Vlacoro stated: "Vlacoro advises to investigate whether in the future, possibilities for input at big infrastructure projects can happen earlier in the process of a land use plan. This would increase the support within society for urban infrastructure projects."

It is clear, even within the Flemish administration itself, that effective early participation was not possible. The public could only participate with sufficient information (as given in the plan-MER) at a time when the route was already decided. 

· Building permit of 4 May 2009 submitted by the BAM, on the basis of the project-MER of 4 April 2007:
On the basis of the by now concluded GRUP Oosterweelverbinding of 16 June 2006, the BAM-tracé was further developed and submitted to a project-MER. The same national legal framework as described above applied (art. 4.1.4 and 4.1.7 from the DABM and art. 4.3.4, which was comparable to art. 4.2.4 DABM). Participation on plan alternatives was excluded earlier. Participation on alternatives for the implementation of the plan at an early stage was also excluded. As a consequence, the VZW Ademloos enforced participation through obtaining enough signatures to get a referendum (as foreseen in art. 205 of the 'Gemeentedecreet'. Translation: ‘decree for municipalities'). However, participation in this way was limited to 'yes' or 'no' and this does not compare to open participation.

Despite the fact that by then the referendum was already planned, the BAM signed on 4 March 2009 an agreement on principle with the consortium that would build the Oosterweelverbinding: Noriant. This in effect limited the options to the BAM-tracé. Significant penalties would need to be paid to Noriant if another route was taken. Then the BAM submitted a building permit. Therefore, participation was only possible on the building permit as submitted. A decision on that building permit has never been taken. The 13.000 complaints submitted were never treated.

The public could acknowledge the project for the first time during the procedure to grant the building permit. At that moment the plans could no longer be adapted. The authorities could only grant or refuse the permit. This was confirmed by the legal advisor from BAM who said that the public could not be involved in the planning procedure because the public tender procedure and the DBFM contract made this impossible. Once a bidder was chosen this implied that his plan/project was also chosen and could no longer be adapted. The bidders kept their plans secret because they did not want their competitors to know the plans. So they could not involve the public. (see. J. Uytdenhouwen, Onze Omgeving, number 1, March 2010 p. 48) 
· Resolution 1388 dated 7 March 2012, adopted by the Flemish Parliament.

In the facts described earlier we already wrote that after the referendum of 18 October 2009 a new plan-MER and a change of the GRUP Oosterweel of 16 June 2006 were needed. Even during the period of giving notice of the plan-MER procedure, the Flemish Parliament on 7 March 2012 approved a resolution in which she 'confirmed' the 'preconditions' for the Oosterweelverbinding and in which she asked the municipalities to make an 'unambiguous communication'


"Het Vlaams Parlement:


[...]
– bevestigt de randvoorwaarden, zoals door de Vlaamse Regering eerder vastgelegd, voor de uitwerking van de nieuwe Scheldeoeververbinding:

1° de financierbaarheid buiten de reguliere begroting (ESR-neutraal (ESR: Europees Systeem van Nationale en Regionale Rekeningen));

2° een vrachtwagenverbod in de Kennedytunnel en een tolvrije doorgang voor personen-wagens in de Kennedytunnel;

3° de ontsluiting van de stad in het noorden en de zuidelijke haven via een Oosterweel​knooppunt;

4° de aanleg van een nieuwe Scheldeoeververbinding met een capaciteit van tweemaal drie rijstroken;
– vraagt de Vlaamse Regering samen met de gemeentebesturen een eenduidige commu​nicatie over deze keuzes te voeren."
(Parl.St. Vlaams Parlement, 2011-2012, 1388/3)
TRANSLATION:


The Flemish Parliament


(...)


-confirms the preconditions, as decided by the Flemish government, for the 
implementation of the new connection over the banks of the Schelde:


1° the ability to finance it outside the regular budget (ESR-neutral (ESR: European 
System of National and Regional Accounts)


2° a ban on trucks in the Kennedytunnel and a toll-free passage for personal cars in 
the Kennedytunnel.


3° the 'connection' of the city in the North and the southern part of the harbor 
through an Oosterweel connecting point.


4° the building of a new connection over the banks of the Schelde with a capacity of 
two times three lanes;


-asks the Flemish Government together with the municipalities to make an 
unambiguous communication about these choices."


(Parl.St. Flemish Parliament, 2011-2012, 1388/3)

The fact that municipal elections took place in October 2012 most likely played some role in this. The 'preconditions' concerned conditions explicitly connected to develop the BAM-tracé. It was very premature to put these preconditions forward as certain implementation modalities expressed as conditions still had to be investigated on environmental impact. Also, alternatives to the BAM-tracé still had to be investigated in the plan-MER. Besides, in the plan-MER these same preconditions did not remain standing. This clearly shows that not all options were open and that a decision was taken before public participation. What is more: municipalities were encouraged to steer the public opinion to a vision favorable to their proposed route, the BAM-tracé. This resolution clearly illustrates that the government planned to build the BAM-tracé no matter what the result would be of any participation procedure.

· The decision of the Flemish government of 4 April 2014 to make a provisional adoption of the design GRUP Oosterweelverbinding-change, building on the decision of 14 February 2014 to build the BAM-tracé "taking into account" the plan-MER approved on 10 February 2014.

By now, the MER-legislation allows for public participation in a final plan-MER (art. 4.2.11 DABM). At the same time, it is foreseen in this legislation that participation can be done during a public commenting period of a procedure following on the plan-MER approval. However,  art. 4.2.11 DABM clearly states that public participation has to be done before the  plan is concluded. Such a public commenting period was not organized, despite the fact that the plan-MER investigated some alternatives for the first time. The plan-MER was approved on 10 February 2014, the Flemish government decided on 14 February 2014 to realize the BAM-tracé and on 4 April 2014 she approved the design GRUP Oosterweelverbinding-change. 

Only later, in the public commenting period on the provisionally approved GRUP  Oosterweelverbinding-change, the public could finally comment. Again, the announcement of this commenting period stated that comments need to be restricted to areas covered in the plan - making comments on the investigated alternatives impossible. 

The Belgisch Staatsblad published the same precondition on comments:
"Houd er wel rekening mee dat uw adviezen, opmerkingen of bezwaren alleen betrekking kunnen hebben op de gebieden die in deze ontwerp ruimtelijke uitvoeringsplannen werden opgenomen." (Belgisch Staatsblad, 2 May 2014)

TRANSLATION:
“Do take into account that your advices, comments or complaints can only be related to the area's considered in the regional land use plan."
From the previous examples it is clear that the public has never had, and certainly not in an early stage when options were still open, any possibility to participate in a decision making process with vast consequences on the environment and human health. Neither has any of the participation opportunities - which came too late - been effective. 
III. breach of Art 6.8 which states that "Each Party shall ensure that in the decision due account is taken of the outcome of the public participation."
· Approval of the GRUP on 16 June 2006 on the basis of the plan-MER from 30 May 2005. 

On 19 December 2005 stRaten-generaal submitted a carefully crafted public complaint letter at the first opportunity to do so in relation to the first GRUP  Oosterweelverbinding, with an argumented alternative in it, at the time called the 'stRaten-generaaltracé'. Another 626 complaints were submitted. Many of them and many advices from the advising institutes were about the plan-MER of 30 May 2005, for which complaints had not been possible until then. The sound, air and light pollution coming from the Lange Wapper viaduct was criticized. 
The Vlacoro advised the Flemish government on 14 March 2006: "In relation to the project-MER the alternative tracé can be researched. Vlacoro notes that if the alternative is chosen, the RUP (partial) needs to be revised." This way of working is not what the Aarhus Convention prescribes. One does not first take a decision to then look into an alternative which had already been presented at the first public commenting period and to then note to the need for coming back on an earlier decision in case the alternative is better. But that is how the procedure went. 

The GRUP Oosterweelverbinding is approved by the Flemish government on 16 June 2006. It is clear that this decision doesn't take into account the 627 public comments/complaints submitted. Even worse: for the areas where the viaduct is planned it is clearly written that only a viaduct is permitted. This also despite the fact that the city of Antwerp had advised explicitly to keep the tunnel option open.
· The project-MER from 4 April 2007
Before the final decision on the GRUP and even before the advice from Vlacoro (that legally had to make an advice based on the public complaints) on the design-GRUP was made, the project-MER work had started, in function of a building permit. The notification file for the project-MER procedure was approved on 28 October 2005. Again, political decision-making goes ahead of legally foreseen participation procedures. 

StRaten-generaal submitted an alternative tracé and the research into this was accepted in the guidelines for the MER-investigation of 31 Januari 2006. The project-MER was approved on 4 April 2007. The stRaten-generaal-tracé was written down and shelved in a totally wrong and inscientific way. StRaten-generaal did not receive the chance to challenge this. Only in the public investigation for the building permit on 4 May 2009 did StRaten-generaal receive an opportunity to challenge the way their alternative was taken into the project-MER on 31 January 2006. By 4 May 2009 the decision to go for the BAM-tracé had been taken repeatedly.

Meanwhile, the procurement procedure for the building of the Oosterweelverbinding had been started. On 21 September 2005, four selected candidates had received the specifications and conditions ('bestek'). One of the four selected candidates (a consortium around the French company Bouygues) had a tunnel option but they did not submit in the end, because the GRUP of 16 June 2006 excluded that option. Again, this illustrates how taking decisions before doing the public investigation has grave consequences. Especially when considering that later on, a tunnel option became part of the BAM-tracé. 
On 22 December 2006 the winner of the design competition for the viaduct was announced. The impressive design was promoted heavily, even as the project-MER was still in the making, researching alternative routes and an alternative to the viaduct.  
Under public pressure and after a complaint from stRaten-generaal to the Flemish Ombudsperson, the Flemish government on 27 June 2008 did decide to order an independent research into alternatives at the expert office of Arup/Sum. The results were presented on 4 March 2009. The alternative from  stRaten-generaal comes out best in terms of mobility, safety and environment. The alternative comes out as being better than the plan of the government.

· Building permit of 4 May 2009 and referendum of 18 October 2009. 

Due to the lack of participation and the total ineffectiveness of any comments made by the public, many citizens in Antwerp felt disillusioned. In January 2009, over 47.000 signatures were collected by the VZW Ademloos to obtain a referendum on the BAM-tracé in Antwerp. (Art 205 of the Municipalities-decree states that you need signatures of 10% of inhabitants to make the referendum obligatory). Under Belgian law a referendum is only a consultative procedure. Moreover the referendum was held on a local level in the city of Antwerp while the decision making authority was the (higher) Flemish government. 

18 October 2009 was chosen as the date for the referendum. But on 4 March 2009 (on the same day but before the presentation of the Arup/Sum study) a contract was signed between the BAM and Noriant to realise the Oosterweelverbinding and on 4 May 2009 the building permit was submitted. 

The question on which the inhabitants of Antwerp could come and vote was: "Should the city of Antwerp support the request for a building licence for the Oosterweel connection according to the proposed layout, between Zwijndrecht/Linkeroever and Merksem/Deurne? Yes or no?" The proposed layout was the BAM-tracé. Result: 40,76% "Yes" and 59,24% "No", with sufficient turnout. The government decided on 29 September 2010 to neglect the referendum and go ahead with the proposed lay-out: the BAM-tracé, only changing the Lange Wapper viaduct with a tunnel. All the submitted public complaints on the building permit were never treated because the viaduct was replaced by a tunnel. 
· Plan-MER of 10 february 2014 and design-GRUP Oosterweelverbinding-change of 4 April 2014
Before making the new plan-MER there was attention to a new round of public consultation. New alternatives were investigated. The plan-MER was approved on 10 February 2014. Despite the fact that this plan-MER also contains many knowledge gaps and leads to many critiques, the Flemish government decides on 14 February 2014 again to implement the BAM-tracé. On 4 April 2014 the Flemish government approves the design GRUP-Oosterweelverbinding-change. At the time of these decisions, no public investigation or participation had been done that took into account the latest MER and GRUP. 

IV. breach of Art 6.7 "any comments, information, analyses or opinions that it considers relevant to the proposed activity" 
On 2 May 2014, the government, in regard to the public participation procedure for the change in spatial implementation plans (GRUP) that would allow the BAM-tracé to be built, announced this in het Belgisch Staatsblad - the official paper for such announcements: "Adviezen, opmerkingen of bezwaren over deze plannen kunt u schriftelijk indienen tot uiterlijk 14 augustus 2014. ... Houd er wel rekening mee dat uw adviezen, opmerkingen of bezwaren alleen betrekking kunnen hebben op de gebieden die in deze ontwerp ruimtelijke uitvoeringsplannen werden opgenomen." Translation: "Advices, remarks or objections/counter-plea's about these plans can be made in written until 14 August 2014. ... Do take into account that your advices, remarks or objections/counter-plea's can only be related to the areas taken into account in these draft spatial implementation plans." The last sentence of this announcement is a breach of Art 6.7 because the content of possible comments is limited to the chosen route, while the public had not had a chance so far to comment on (the investigation of) alternatives put forward during the procedures. The breach was repeated several times. On June 16, 2014, the BAM, published a statement in its newsletter and website with this sentence in it: "Een opmerking die bijvoorbeeld niet wordt meegenomen, is: ‘Ik wil dat de Scheldetunnel op een andere plek wordt gelegd.’ Translation: "A remark that will not be taken into account would for example be: "I want the tunnel under the Schelde to be made on another location". Public participation implies the right to being able to express any position. No limits must be given by the public authorities regarding the admissible or not admissible comments.
The same procedure was followed earlier, with the GRUP of 16 June 2006 (cf. supra).
V. breach of Art 9.2, 9.3 and 9.4 which states that "Each Party shall, within the framework of its national legislation, ensure that members of the public concerned (...) have access to a review procedure before a court of law (...)”
At the factual introduction we described how the Flemish government built a prison in Beveren at a place that was part of the alternative Meccano-tracé. It was perfectly possible to build the prison in a way compatible with the Meccano-tracé. This was clarified repeatedly: in a press-conference on 24 February 2010, during a 4 March 2010 presentation given by stRaten-generaal in the Flemish Parliament, in a motivated complaint letter from stRaten-generaal on 10 May 2010 - as part of the public complaint period related to the change of the land use plan of Flanders - and in a motivated complaint letter on 24 February 2011 - as part of the public complaint period related to the regional land use plan (GRUP) for the Beveren prison. Despite all this, the government went on to build the Beveren prison on the worst possible place - negatively affecting the Meccano-tracé, the alternative to the BAM-tracé.

On 15 July 2011, the GRUP for the Beveren prison was adopted. The Flemish government, with knowledge of the impact on the Meccano-tracé, gave a permit for the prison on 9 August 2011. For the building of this prison by the federal government, a construction contract was already signed on 28 June 2011, while the public complaint period was still open. The contract stipulates compensations in case there is a delay in giving permits. 

In the same period the same (Flemish) government was preparing the plan-MER Oosterweelverbinding. The assignment to make the plan-MER was given to research bureau Antea on 15 April 2011. On 16 November 2011 the public investigation into the scope of the plan-MER Oosterweel started, with the Meccano-tracé as alternative to be investigated. Instead of keeping all options open, the government deliberately and knowingly created a situation in which an alternative option (Meccano-tracé) to their plan for the Oosterweelverbinding (BAM-tracé) was handicapped from the start. 

Also noteworthy is that on 8 July 2010 the obligation for an EIA was lifted for making the GRUP of the Beveren prison. StRaten-generaal pointed to this in their public complaint letter of 4 July 2011. If an EIA was done, external effects would have been researched. On 23 March 2012, stRaten-generaal presented their file to DG Environment from the European Commission, for a pre-advice. The pre-advice from 30 March 2012 is clear: ‘In general we recall that a prison is not an industrial plant but should be considered as an urban development, for which (EIA Directive, Annex II, 10.b) at least an EIA screening should be carried out.’ 
StRaten-generaal and Ademloos together with the not-for-profit organization ABLLO (environmental organization) took the necessary steps, on time, to challenge the GRUP prison Beveren, the building permit and the environmental permit in the relevant courts. On 29 september 2011, long before the start of construction on 1 June 2012, the 'milieustakingsvordering' ('environmental cessation proceedings') was started at the Chair of the Court of First Instance in Dendermonde. 
This 'milieustakingsvordering' was based on art. 1 of the 'Wet van 12 januari 1993 betreffende een vorderingsrecht inzake bescherming van het leefmilieu'. (Translation: 'Law of 12 January 1993 concerning the right to action related to protection of the environment'). This article states that the Chair of the Court of First Instance can, as a preventive measure, in a procedure such as a 'kortgeding' (Translation: 'fasttrack decision on the merits of the case'), order the full stop of acts or measures that would lead to environmental damage. This right to action is open to any non-profit organization that has the protection of the environment as goal and where the statutes describe the area in which it is active. 
On 15 February 2012 the judge decided that the milieustakingsvordering was inadmissable. For the VZW Straatego (VZW = vereniging zonder winst = organization without profit) the judgement was that her societal goal was described too broadly, and thus that their actions should equal an 'actio popularis'. For the VZW Ademloos the judgement was that her actions did not correspond to the action area described in their statutes. This is despite the fact that both organizations have been very active on the Oosterweelverbinding for many years and despite the fact that the environmental cessation proceeding was needed to protect the main alternative to the Oosterweelverbinding (Meccano-tracé), because the Meccano-tracé would have much better effects on health and environment compared to the BAM-tracé. This was later confirmed through the plan-MER, in which Meccano scored much better on environmental parameters. 
VZW Straatego and VZW Ademloos appealed at the Court of Appeal in Ghent, referring to art. 9.2, 9.3 and 9.4 of the Aarhus Convention. The Court ruled on 8 March 2013, at a moment where the prison was almost finished. Again, the environmental cessation proceeding was declared inadmissable because the environmental organizations could not prove a breach of their interests. The Court was quoted: "Hoe dan ook kan ter zake het "belang" van de appellanten geenszins als rechtstreeks en zeker worden beschouwd in de mate dat het is gebaseerd op de (integrale) vrijwaring van het "Meccano-tracé".  Dit "belang" is naar het oordeel van het hof louter hypothetisch." Translation: "No matter what, the "interest" of the appealing organisations can not be qualified as direct and certain because it is based on the (integral) protection of the Meccano-tracé. This "interest", according to the court, is merely hypothetical." This is despite the fact that the Meccano-tracé is investigated as an alternative for the BAM-tracé since November 2011.
Another appeal was made at the Cassation Court, but this can not stop the building in any way. The prison was opened for use on 8 March 2013. In the plan-MER, the 'handicapped' Meccano-tracé was researched, handicapped by the re-routing around the Beveren prison. This cannot be undone. 
Meanwhile, on a separate track, administrative procedures were also undertaken. On 29 September 2011, the Administrative Court for permit disputes was requested to cancel and then scrap the building permit for the prison. In an arrest from 25 July 2012 with number S/2012/0163 the treatment of the request was postponed for an undetermined time because the builder (the Federal government) and the contractor had agreed to not start construction until a ruling was done on the merits of the case. The Court said: "Mocht blijken dat de tussenkomende partijen zich niet houden aan hun belofte en alsnog tot uitvoering van de middels de bestreden beslissing vergunde werken zouden overgaan, kan de Raad, hetzij ambtshalve, hetzij op vraag van de tweede verzoekende partij, overgaan tot de schorsing van de tenuitvoerlegging van de bestreden beslissing." Translation: "In case the parties do not keep their promise and do start the contested work, the Court can, either by themselves or on the request of the second requesting party proceed to the suspension of the implementation of the contested decision."
But the first stone had been laid before, on 1 June 2012, as reported in the press. The request to treat the case was done repeatedly and with pressure but to no avail. Eventually a ruling was given on the merits of the case in the arrest  A/2012/0417 from 17 October 2012. The request was rejected because the Administrative Court  for permit disputes didn't want to connect the illegality of the GRUP to the license for urban development.
On 7 October 2011 a request was made to the Raad van State (administrative court) to suspend the feasability of the GRUP prison Beveren and then to declare the GRUP invalid. In the arrests nr. 217.777 from 8 February 2012 (in relation to the requested suspension) and nr. 223.587 from 24 May 2013 (on the merits) it was judged that there was no reason to do this because not the GRUP but the actual permit was a possible disadvantage for the Meccano-tracé.
On 4 May 2012 a request was made to the Raad van State to suspend and declare invalid the environmental permit. Both were denied in arrest nr. 220.847 from 2 October 2012 and arrest nr. 221.960 from 10 January 2013. The claimed disadvantage would not come from the environmental permit but from the exact implementation of the project.
This serves to illustrate several breaches of the right to access to justice in environmental matters. First, in the context of the environmental cessation proceedings, the three concerned parties were unfairly denied access to the judge. They all meet the criteria lined out in Article 2 paragraph 5 of the Aarhus Convention. Their interest is therefore sufficient, according to art. 9.2. 
The rights which they wished to uphold as environmental organizations were directly linked to their activities as described in their statutes. According to art 9.2, the criteria in national law have to match the goal of broad access to justice. The arrest of the Court of Appeals in Ghent from 8 March 2013 does the opposite. 
Art 9.4 states that there should be adequate and effective remedies, including injunctive relief as appropriate, and be fair, equitable, timely and not prohibitively expensive. Both the  environmental cessation proceedings and the procedures at the Administrative Court for permit disputes can be timely and effective if the procedures go fast enough. The  environmental cessation proceeding was started a year before the start of the construction but the case took so long that a timely and effective ruling was not possible. 
The situation was even worse when looking at the procedure before the board for permit disputes related to the construction permit. While construction had already started, this Court succeeded in giving a ruling in which it said that no final ruling was necessary because they received the promise that works would not start before the case was judged on its merits. How much clearer can the lack of adequate and effective remedies, including injunctive relief, be made? The access to justice was neither fair, equitable or timely.
Other relevant information
With regard to remedies available in the country e.g. administrative or judicial review or appeals procedure: the action group stRaten-generaal has taken several of these steps in the past. Many of them have already been discussed above. However, many of the elements mentioned above can not make it to a court yet because Belgian Law sees them as preparatory decisions that do not yet have legal consequences. Nevertheless, the consequences are irreparable. Due to these limitations for access to justice, stRaten-generaal has taken several non-judicial steps. 

When in April 2007 the first project-EIA was completed - without proper examination of alternatives - stRaten-generaal formulated its objections in an extensive report that was handed over to Minister Crevits. There was no answer. stRaten-generaal then applied to the Flemish Ombudsman, who judged in favour of the citizens’ group. During said project-EIA, the stRaten-generaal alternative was examined only by TV SAM, the designer of the BAM-route. This conflict of interests was contrary to legislation. The accusation of this conflict of interest by stRaten-generaal and the response from the Flemish Ombudsman were later submitted as the subject of a complaint to the Raad van State (Council of State). In June 2009, the auditor at the Raad van State concluded that there had indeed been a conflict of interest in the matter of the generation and drawing up of the environmental effects reports, but the Raad van State rejected the case on formal grounds. 

Despite the fact that legal options still exist within the country, there is a high urgency and reason for the compliance committee to consider this case immediately. Violating it's own laws, the government has already started preparation works (for example at 't Noordkasteel), has started many expropriations and is increasingly making sure that the situation on the ground makes their BAM-tracé an accomplished fact. Ground samples are taken in function of the Oosterweelverbinding even before the 'public complaint' period - which should be a public comment period - started. (Pictures in annex 3). The prison in Beveren is further proof that the government takes actions before the course of law can take its course. It is therefore essential to ensure international condemnation of the illegal activities of the Belgian State as soon as possible and certainly before it considers the investments made as too high to justify a total reorientation of this 4.9 billion euro project. Belgium's biggest wharf ever risks becoming Belgium's biggest infrastructure mistake ever, but also a graveyard for the rights enshrined in the Aarhus Convention.
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