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ACCC/C/2016/137 - WWF Germany —
regarding the compliance of the Federal Republic of Germany with Art. 2
Abs. 5, Art. 3 Abs. 4 und Art. 9 Abs. 2 of the Convention

Submission by Greenpeace Germany,
Greenpeace e.V., represented by its executive director Roland Hipp,
Hongkongstr. 10, D - 20457 Hamburg, www.greenpeace.de

with regard to:
- WWEF’s communication of 10 February 2016
- Comments of the Party concerned (Germany) of 3™ January 2017
- WWE’s comments to these of 27 January 2017

on behalf of Greenpeace Germany | invite the Committee to take into
consideration the following facts and issues.

In case the Committee requires a power of attorney, this can be provided.
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Greenpeace Germany is interested in participating in any hearings scheduled
by the Committee on in this case.

1.

Greenpeace Germany is one of the largest environmental organizations in
Germany. Greenpeace was founded in Germany in 1980 (i.e. 26 years before
the entry into force of the German Environmental Appeals Act) and currently
operates under the statute of association of 31.01.2012 which contains the fol-
lowing aim®:

“The aim of the association as active member of the global organisation, is to as-
sert and make public any problems relating to the environment, in particular those
of global origin, and to prevent any negative impacts on natural resources as the
basis for human beings, animals and plants; in addition Greenpeace represents the
interests of consumers.”

Greenpeace Germany has a staff of 230 and works with more than 5.000 volun-
teers who are organized in over 100 local groups. Over 580.000 members of
the German public support Greenpeace as supporting members (“Forder-
mitglieder”).

Greenpeace Germany forms part of the global network of Greenpeace groups
with national and regional offices in 49 countries, all of which are incorporated
under national rules, mostly also as charitable organisations.

2.

Greenpeace Germany has been incorporated as a “eingetragener Verein, ¢.V.”
(registered association) since 1980. As such it has also been legally registered
under Germany’s special rules for (charitable) associations. Together, these
rules are contained in the Civil Law Code (Birgerliches Gesetzbuch), the Code
on Association (Vereinsgesetz) and, with respect to being able to operate un-
der a favorable tax treatment , the German Fiscal Code (Abgabenordnung).

To receive recognition as a charitable organization (“gemeinniitzig”), the Fiscal
Code prescribes that an organization must fulfill certain requirements, in par-
ticular the organization must operate with strictly charitable and public-
benefitting aims (i.e. social, religious or environmental). This is in fact one of
the preconditions for acceptance under 8 3 EAA: the applicant must “promote
public-benefit purposes as defined in section 52 of the German Fiscal Code” (see
also p. 15 of the response of the Party concerned of 3 January 2016)

! ,,Zweck des Vereins ist es, als international tatige 6kologische Organisation die Proble-
me der Umwelt, insbesondere die globalen, bewusst zu machen und die Beeintréchtigung
oder Zerstérung der natlrlichen Lebensgrundlagen von Menschen, Tieren und Pflanzen zu
verhindern; darliber hinaus nimmt Greenpeace die Interessen der Verbraucher wahr.
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As any association, Greenpeace Germany is governed by a voting assembly
which consists of members, ¥ of which are directly elected from the group of
members actively engaged in volunteering for local groups. The voting assem-
bly elects the governing board. There has been no argument by the German
authorities that Greenpeace is not a “proper” association under German law for
the entire time it has been operating in Germany, and there is no quarrel with
the German Government about the fact that it promotes environmental and
purely public benefit purposes in the sense of § 52 of the Fiscal Code.

In fact, the German constitutional court (Bundesverfassungsgericht) has recent-
ly found that Greenpeace is a valuable contributor to the scientific debate about
environmental risk. In a key judgement about the legality of the law on the
phasing out of nuclear energy, Greenpeace is recognized by the Court as
“sachkundiger Dritter? (informed and competent third Party) and facts and
figures provided by Greenpeace used to justify the nuclear phase out decision.

3.

Greenpeace Germany has applied to be recognized under the German Envi-
ronmental Appeals Act (EAA) but this has been rejected — solely due to § 3
para. 1 Nr. 5 EAA, which is the provision at the centre of this case before the
Committee.

The application for recognition under § 3 EAA was launched by Greenpeace
Germany on 22.04.2015, and rejected by the Environmental Protection Agency
(Umweltbundesamt, UBA) on 01.03.2016. The administrative appeal by
Greenpeace (05.04.2016) was rejected again on 01.08.2016. The legal chal-
lenge / judicial review of this decision was registered with the Administrative
Court of Halle on 01.09.2016. The case is pending.

The application for recognition is possible because Greenpeace Germany, as
set out above, actually has members in the sense of § 3 para. 1 Nr. 5 EAA.
WWEF as a foundation does not have members, as the Party concerned notes
itself notes on p.3 of its comments of 3" January. For WWF it is therefore
legally impossible or at least completely futile to apply for recognition. Due to
the German constitution, neither the authority nor the court will be able to grant
recognition against the express wording in the law itself (Art 20 Basic Law,
Grundgesetz).

The reasons why there are de facto no legal remedies open to WWF in Germa-
ny are set out by the Communicant in its response of 27" January 2017, and

2 Judgement of 6th Dezember 2016, 1 BvR 2821/11 /1 BvR 321/12 /1 BvR 1456/12, Rdnr.
326.
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Greenpeace Germany contends with those. The possibilities cited by the Party
concerned to exhaust legal remedies are purely theoretical.

For Greenpeace, it is arguable that the interpretation of 8 3 para. 1 Nr. 5 EAA
should be such as to allow Greenpeace to be recognized. This is not the case
for a foundation with no formal members at all, such as WWF.

Therefore, in our view, the communication is admissible.

4,
In detail, Greenpeace’s dispute with regard to 8 3 para.1 Nr. 5 EAA concerns
the following:

Greenpeace Germany fulfils the first four criteria of 8 3 para 1 EAA. This is
undisputed. The reason for rejecting the recognition of Greenpeace Germany is
only 8 3 para. 1 Nr. 5 EAA, and is justified by the German Government (here:
The Environment Agency — UBA) as follows:

While Greenpeace is a membership organization and thus fulfils the criterion
of having members as such, it is argued that it does not have an organizational
structure that allows any person who supports the objectives of the organiza-
tion to automatically become a member of it and to have full voting right in the
general meeting of the organization, without any further requirements attached
to this right.

This “full” internal democratic structure, it is argued, is the requirement set out
in § 3 para. 1 Nr. 5 EAA which stipulates that the applicant must:

“_. enable® any person who supports the objectives of the association to
become a member; members are persons who are given full voting
rights in the general meeting of the association upon joining; if at least
three quarters of its members are legal persons the association may be
exempted from the requirement in the first half of this sentence, provid-
ed the majority of such legal persons fulfil this requirement.”

It is true that not every supporting member is automatically afforded a voting
right in the general meeting of Greenpeace Germany, but any supporter can
acquire such right in the general assembly by becoming an active member in
one of the over 100 local groups.

Yet, this “restriction” to affording voting rights — which is fully in line with
the legal framework for charitable associations in Germany otherwise — is rea-

¥ The translation provided by the Party concerned on p. 5 of its response of 3" January 2017 is
incorrect. The phrase contains the German word “erméglicht” (enables) and not the word
“erlaubt” (allows).
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son enough for the German administration to deny recognition under 8 3 EAA
and thus deny a lawfully and professionally operating environmental associa-
tion representing over half a million citizens in Germany access to administra-
tive and judicial procedures.

Greenpeace Germany has argued that this “criterion of internal democracy” is

not in line with the Aarhus Convention, and at the very least the term “enable”
must be interpreted broadly (this is possible while the term “member” is a de-

facto absolute limitation for the WWF).

Without repeating the legal argument set out by the WWEF in its response of
February 2017, our view is supported by the following general arguments:

- There is no basis in the Aarhus Convention to restrict standing to organ-
izations or groups on the basis of democratic requirements, given that
the original right is afforded to the public which must be entitled to
freely chose its associations, organizations or groups”. Some may chose
organizations such as Friends of the Earth Germany (which automati-
cally gives full voting right to members) and some chose Greenpeace.
The public’s rights to choose a representation may only be restricted if
it is necessary, which it is not because:

- The criteria 1-4 of § 3 para 1 EAA ensure fully and sufficiently that on-
ly legitimate groups that actually work on environmental issues and for
the public benefit will gain standing. In particular, only charitable
groups will be recognized, and the test applied under § 52 of the Fiscal
Code is rigid enough to ensure that illegitimate groups are excluded.

- The over half a million supporting members of Greenpeace are the pub-
lic in the sense of Art 2.4 They, together with the rest of the general
public in Germany, have de facto no standing for 99% of decisions tak-
en by Government, not now and not under the revised EAA. Only the
recognized environmental associations under the EAA can sue in court
regardless of subjective rights of the individual. The Committee has
been subjected to discussions of § 42 para. 2 of the Administrative
Code (VwWGO) before. This implementation of the Aarhus Convention
is in itself a violation of the Aarhus Convention. But — assuming this
legislative decision is admissible, the Party concerned cannot restrict
access on both planes: if the general public in Germany cannot exercise
its rights under Art. 9 of the Aarhus Convention it is inadmissible to al-
so restrict access of its groups and organisations.
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- Moreover, the Committee’s draft findings ACCC/C/2008/32 (EU) —
part Il. in particular paras. 85-86 suggest that the restriction of access to
court to (certain) groups actually infringes Art. 9. para 3 of the Coven-
tion. This

“requires that “members of the public” must to be given access
to administrative or judicial procedures. The term “members of
the public” in the Convention includes NGOs, but is not limited
to NGOs. It follows that the Aarhus Regulation fails to correctly
implement article 9, paragraph 3, in this respect (see findings on
communication ACCC/C/2006/18 (Denmark), paras.30-31). “

This clearly supports the opinion that a member State may not restrict
the public’s rights as well as the rights of their associations and groups.

5.

Lastly, the argument made by the German Government that the WWF should
be able to create a “Fdrderverein” and thus a different legal personality to cre-
ate an association that could be recognized under the EAA (p. 15 of the re-
sponse of 3" January 2017) must be briefly commented on.

The Aarhus Convention is a human rights based instrument. There is absolutely
no remedy in this suggestion for all the people in Germany who trust the WWF
(or Greenpeace Germany) with their representation in environmental matters. It
is the WWF and Greenpeace that actually work on and understand environ-
mental issues, it is them that fulfill the other criteria of 8 3 para. 1 — safe the
one about “democratic structures”. It is them these members of the public trust.

A new association with membership and full voting rights can be founded
without any problems but this new entity would not be recognized immediately
under the EAA and probably not at all if it worked simply as a shell for other
legal entities. It would also not automatically represent the same members of
the public, which may or may not chose to become a member.

Similarly, it is not possible for the WWF to change back into a membershiE
organization — this is set out in more detail in the response by WWF of 27"
January 2017. Neither is it a simple matter for Greenpeace to changes its stat-
ues, as is now argued by the Germany Government. These entities have existed
well before the EAA and have justified reasons for their fashion of incorpora-
tion. It might be justified to ask whether the criterion of “democratic internal
structures” may have been construed with them in mind to exclude them from
the rights afforded by the EAA.
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On behalf of Greenpeace Germany, | would like to thank the committee for
taking into consideration the arguments made above. Any further information,
such as the legal briefs mentioned above can be provided immediately, if the
Committee would consider these helpful. In the interest of efficiency, annexes
have been omitted in this submission.

Kind regards

Rechtsanwiltin — Attorney at Law
Dr. Roda Verheyen
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