Appeal to the Commissioner for Environmental Information
Case CEN14/0011

European Communities (Access to Information on th&nvironment) (AIE)
Regulations 2007 to 2014 (the Regulations)

Appellant: Jim Redmond

Public Authority : Colllte Teoranta, Dublin Roa8ilewtownmountkenne,
Co. Wicklow (Coillte)

Issue Whether Coillte was justified in refusing the apaet’'s request for
access to information relating to the sale of land trees at Kilcooley, County
Tipperary

Summary of Commissioners Decision The Commissioner found that Coillte
was justified in refusing access to information ethivas not environmental
information and to environmental information whighs not held by or for
Colllte. Accordingly, the Commissioner affirmedillte’s decision, while

partly varying the grounds justifying refusal.




Background

In March 2011, Coillte sold its leasehold intelies#02.92 hectares of land at Kilcooley
Abbey Estate, Thurles, Co. Tipperary, to a privaiger. On 22 May 2014, the appellant
submitted an AIE request to Coillte, seeking tHfaing items of information in relation to
the sale:

1. On what date was the land lease for forestryilabBley Abbey Estate purchased from
Coillte by the new owner?

2. How many acres were purchased from Coillte anatwther assets were included in the
sale?

3. Who purchased the Coillte land/forestry at KileyoAbbey Estate?

4. What price was paid to Coillte for the leasehafithe forestry land or other leases at
Kilcooley Abbey Estate?

5. What other parties and legal representatives wgodved in transferring the lease to the
new owner?

6. Provide details on who valued the leased laraiskfry, and how the valuation was
compiled.

7. What was the valuation of the leased lands/forest

8. Any information or correspondence on the propataalopment of the lands/forestry at
Kilcooley Abbey Estate.

Coillte gave notice of its decision on 11 June 20d4he decision, Coillte: provided
information relevant to item 1 and to the firsttpafrthe item 2; sought clarification on what
was meant by item 8; and refused access to infameglating to the other items on the
grounds of commercial sensitivity, citing Articleo®the Regulations.

The appellant replied on 23 June 2014. In relaioiem 8, he said he was seeking
information or correspondence on the proposed dpwent of the land, forestry etc and
information on rights of way to and throughout thed. He asked if Coillte had considered
the impact which the disposal of the land wouldéham the environment and rights of way,
and he sought information or a report on how thas wssessed and the finding of that
assessment. He also wanted to know who requesasisiing of contracts in 2011 and who
Coillte issued the contracts to.

On 2 July 2014, the appellant requested an inteevatw of Coillte’s decision.

On 16 July 2014, Coillte notified the appellanitsfinternal review decision. Coillte
affirmed the original decision while varying theognds for partial refusal: Coillte now
maintained that refusal was justified on the grotivad the information sought was not
environmental information in the meaning of the ®atjons. In relation to the question
asking “what other assets were included in th€' s@laillte said that it had sold “a leasehold
interest in trees”. Coillte maintained that it haainformation on, or involvement in, any
proposed development of Kilcooley Abbey Estate.

Jim and Mary Redmond appealed to this Office orugust 2014. They acknowledged that
the question posed in part 2 of item 2 had beewenesl, i.e. by the provision of the
information that a leasehold interest in trees Ieeh sold along with the land lease. They



made it clear that they were seeking access tmtbemation which Coillte had withheld on
the ground that it was not environmental informatice. information which could address
items 3 to 8 of the request.

Coillte provided a copy of the relevant recordsnp Office.

In conducting this review, | have taken accounthefsubmissions made by the appellant and
by Coillte. I have had regard to: the Guidanceudoent provided by the Minister for the
Environment, Community and Local Government onitiglementation of the Regulations
(the Minister's Guidance); Directive 2003/4/EC (beective), upon which the Regulations
are based; the 1998 United Nations Economic Conomider Europe Convention on Access
to Information, Public Participation in Decision-kag and Access to Justice in
Environmental Matters (the Aarhus Convention) &he Aarhus Convention: An
Implementation Guide (Second edition, June 2014) (the Aarhus Guide).

Scope of Review

Under Article 12 of the Regulations, my role ig¢wiew Coillte’s internal review decision
and to affirm, vary or annul it. My review is caroed with whether Coillte's decision in
relation to the information requested was justifiecthis regard, | plan to address the
following questions:

Question 1: Was Caoillte’s internal review decisjostified because the information
requested was not environmental information?

Question 2: If the information requested was emnmental information, was refusal justified
on the ground that such information was not heldtifpr Coillte?

Question 3: If the answer to question 2 is “no”swefusal justified under Article 8(a)(ii)?
Question 4: If the answer to question 3 is “no”swefusal justified under Article 9(1)(c)?

| regret the delay that arose in dealing with teigew. The delay was due to a shortage of
resources which has now been addressed.

Two preliminary issues arise in this case: standimgj public participation.

Standing

This appeal was brought by Jim and Mary Redmontk récords do not show that Mary
Redmond submitted a request for environmental imé&ion to Coillte or a subsequent
request for internal review. Article 12 allowsergon who was not the applicant to make an
appeal to my Office only where that person wouldneeiminated by the disclosure of the
environmental information concerned. Since thisasthe case, | must find that Mary
Redmond does not have standing to appeal to thiceOfl therefore regard this appeal as
having been made by Jim Redmond alone.



Public participation

In his submissions the appellant asserted thag thead been no opportunity for public
participation in the land sale. The provision opogunities for public participation in
environmental decision-making is an important pathe Aarhus Convention. However, in
conducting this review my remit is confined to mwing Coillte’s internal review decision. |
have no remit to investigate or rule on the prarsif opportunities for public participation

in decision-making. However, since the assertan there was no opportunity for public
participation will appear in the text of this deors, | feel obliged to say that records provided
to me by Coillte show that it placed a newspap&eedement and conducted public
consultation in advance of the sale. | have ngtfumther to say about public participation.

Statutory Provisions

Article 3(1) of the Regulations provides that “elvimental information” means any
information in written, visual, aural, electronicany other material form on—

(a) the state of the elements of the environnerdh as air and atmosphere, water, soil, land,
landscape and natural sites including wetlandsstaband marine areas, biological diversity
and its components, including genetically modifieganisms and the interaction among
these elements,

(b) factors, such as substances, energy, noisaticador waste, including radioactive waste,
emissions, discharges and other releases intsmtheament, affecting or likely to affect the
elements of the environment,

(c) measures (including administrative measusg)h as policies, legislation, plans,
programmes, environmental agreements, and ac$\affecting or likely to affect the
elements and factors referred to in paragraphan@)b) as well as measures or activities
designed to protect those elements,

(d) reports on the implementation of environmetlggislation,

(e) cost-benefit and other economic analyses asgnaptions used within the framework of
the measures and activities referred to in pardgfe)y, and

(f) the state of human health and safety, inclgdire contamination of the food chain, where
relevant, conditions of human life, cultural sitesl built structures inasmuch as they are, or
may be, affected by the state of the elementseoétivironment referred to in paragraph (a)
or, through those elements, by any of the matefesned to in paragraphs (b) and (c).

Article 6 (1)(d) provides that a request for enmimeental information shall state, in terms that
are as specific as possible, the environmentainméition that is the subject of the request.

Article 7(5) provides that where a request is made public authority and the information
requested is not held by or for the public autlyardncerned, that authority shall inform the
applicant as soon as possible that the informasiowt held by or for it. Article 4(1) of the
Directive makes it clear that failure to providéoirmation in these circumstances may
properly be characterised as a "refusal” to prosictess.



Article 7(8) provides that where a request is miaygléhe applicant in too general a manner,
the public authority shall as soon as possiblearite latest within one month of receipt of
the request, invite the applicant to make a moeeifip request.

Article 8(a)(ii) provides that a public authoritigadl not make available environmental
information where disclosure would adversely aftbetinterests of any person who,
voluntarily and without being under, or capabldeing put under, a legal obligation to do

so, supplied the information requested, unlesspbeston has consented to the release of that
information. Article 8 is subject to Article 10.

Article 9(1)(c) provides that refusal may be justif where disclosure would adversely affect
commercial or industrial confidentiality, where bumnfidentiality is provided for in national
or Community law to protect a legitimate economirest. Article 9 is subject to Article 10.

Article 10(3) provides that a public authority dr@insider each request on an individual
basis and weigh the public interest served by dsstke against the interest served by refusal.

Coillte’s Position

Coillte’s position is that the information requekte not environmental information in the
meaning of the Regulations. In relation to Arti8(&)(c) which deals with measures or
activities, Coillte cited case CEI/11/0001 (Mr Ga8heridan and Central Bank of Ireland)
in which it was held that there must be a suffit@mnection between the information
concerned and an aspect of the activity that hasffanot on the environmental elements and
factors referred to in paragraphs (a) and (b) efdéfinition. In relation to information which
would identify the purchaser, Coillte cited casd/CEH0004 (Mr Gavin Sheridan and Dublin
City Council) in which it was held that the idegitaf a company has no bearing on the
environment.

Coillte maintains that, if | were to find that imfoation is environmental information, refusal
would be justified under Article 9(1)(c), for reasoof commercial or industrial
confidentiality. Coillte believes that disclosweuld have a significant impact on its ability
to conduct similar business in the future.

In its submission to this Office, Coillte made aud#ional argument, saying that Article

8(a)(ii) might apply since disclosure might affédot interests of a third party, i.e. the
purchaser.

The Appellant’s Position

The appellant maintains that the information haiested is environmental information in the
meaning of the Regulations. He argues that, stnseCoillte’s stated policy, when selling
land, to sell it for purposes other than foredtng, sale of such a large forest, along with its
harvesting-rights, is “likely to affect the statitloe land, landscape and natural sites,
biological diversity and its components, as an elehof the environment and the interaction
among those elements”.



He argues that since the sale is likely to havé stfiects, then the requested information is
environmental information, including information oast-benefit and other economic
analyses and assumptions, used within the framewafarieasures and activities within the
meaning of the Regulations.

In relation to Article 9(1)(c), the appellant pardut that this is a discretionary power to
refuse access and he doubts whether any legitiecat@omic interest is at stake. He cites the
Directive to show that disclosure should be theega&lrule and that public authorities should
make environmental information available to thelmuio the widest extent possible.

Analysis and Findings

Question 1. Was Caoillte’s internal review decisiofustified because the information
requested was not environmental information?

ltems3 - 7 of the request

The appellant argues that the information requastedvironmental information because the
sale of such a large forest, along with its hamgstights, is likely to affect the state of the
land, landscape and natural sites, biological dityeand its components, and the interaction
among those elements, and that this is espectlhesause of Coillte's policy of selling land
for purposes other than forestry. | have to aersif this is the case.

My investigator contacted the Forest Service ofdepartment of Agriculture, Food and the
Marine, seeking information on the control of tfeing in Ireland. He established that
under section 37 of the Forestry Act, 1946, iwgl{ very few exceptions) a criminal offence
to uproot any tree over ten years old or to cutrdawy tree of any age (including trees which
form part of a hedgerow), unless a felling noties been lodged at the Garda Station nearest
to the trees at least 21 days before felling iamdal to commence. A felling notice is a notice
of intention to fell trees. An Garda Siochana sexmspleted felling notices to the Forest
Service, which responds by issuing an Order prahipthe felling of the trees. From the
time a prohibition Order is issued, it is a crimlinfience to fell the trees without a felling
licence granted by the Minister. Information on Hurest Service's section of the
Department's website shows that the Forest Secwiesiders the silvicultural, environmental
and landscape implications of all proposed treknfgl

It follows that even if the new owner of the foresshed to fell the entire forest, he or she
could not lawfully do so simply by virtue of acquig ownership of the land and trees.
Viewed in this light, | consider that the circumstances of this case, the change of
forest-ownership, in itself and without more, does constitute a measure or an activity
affecting or likely to affect the elements and tastreferred to in Article 3(1)(a) or (b), or a
measure or activity designed to protect those aisne

The appellant attaches weight to Coillte’s statelityp of selling land for “purposes other
than forestry”. There is nothing in the recordsuggest that the land at issue in this case
was bought for non-forestry purposes. Even if islwaught for non-forestry purposes, that
would not necessarily mean that the new owner dedrio alter the management of the
woodland. In any case, a felling licence wouldpiiactice, be required before there could be



any significant interference with the forest.

Having carefully considered the request in lighAdicle 3(1), | find that the information on
the sale of land in this case, in itself, includihg sale of afforested land, is not
environmental information. | appreciate that a riesst-owner might not continue Coillte’s
policy of open public access and that this couddl v an understandable feeling within the
local community of loss of amenity. | also appageithat a new forest-owner might apply for
a licence to fell trees, up to and including arioe to fell all of the trees on the land. But
such concerns do not mean that information onahe ale, in itself, constitutes
environmental information in the meaning of the &agons.

| have considered if there is any way in which #e8rto 7 could be understood as
constituting a request for environmental informatidhe Regulations recognise (in Articles

6 and 7) that it is desirable that requests foirenmental information are specific and “not
too general’. Where a request is too general bdigauthority is obliged under the
Regulations to assist the applicant in making aenspecific request. While the request in
this case has to be understood as having beerdeddn constitute a request for
environmental information, it was quite specificiature. A public authority is not obliged

to engage with an applicant with a view to expagdinrequest: a public authority is entitled
to address each specific request as it was madeabotems 3 to 7 as being part of a request
for environmental information would require distort of the plain and ordinary meaning of
the words. Following these considerations, | fingt the information requested in items 3 to
7 is not environmental information in the meanifghe Regulations.

Item 8 of the request

Any information held by or for Coillte on proposédts development by the new owner of the
lands/forestry at Kilcooley Abbey Estate could ddote environmental information if it was
information on a measure or activity affectingi&ely to affect the elements or factors
referred to in Article 3(1)(a) and (b). | thereddind that this part of the request should
properly be understood as a request for access/itmmamental information.

Finding in relation to Questioh

| find that Coillte’s internal review decision, \nitegard to items 3 to 7, was justified on the
basis that the information requested was not enmental information.

| find that item 8 constituted a request for ennireental information, and | will therefore
consider question 2 in this review.

Question 2. In so far as the request was for envinmental information, was refusal tc
provide access justified on the grounds that sucimiormation was not held by or for
Coillte?

The appellant argues that “in Coillte’s disposaitginterest in the lands at Kilcooley Abbey,
it was aware of the proposed development of the’laDoillte denies holding information on
any proposed development of the land. | notettietvord “development”, in law, does not
exclude forestry works, albeit that many forestorks are “exempted developments”.
Viewed in this light, the expression "proposed depment”, in this case, ought to be
understood as including proposed forestry worksoté from Coillte’s records that it did



hold some information on licensing obligations melyag tree re-planting. The existence of
re-planting obligations does not mean that thetebeitree-felling: it means that there
already has been tree-felling, and that it wasraliton of the felling licence which allowed
such felling that certain re-planting would be unialeen. Accordingly, | am satisfied that
Coillte did hold some information about “developitievhich might be expected to take
place in the forest in the future. However, psshort of saying that Coillte should have
characterised such information as being informadioriproposed” development. | am
satisfied that the records show that Coillte dettitedispose of its leasehold interest for its
own commercial reasondothing in the records provided to my Office congg:
information on development proposals.

Article 7(5) applies where the requested informrat®not held by or for the public authority
concerned. A similar though not identical grouadrefusal in relation to records "not held"
is provided for under section 15(1)(a) [formerlgtsen 10(1)(a)] of the Freedom of
Information (FOI) Act 2014. In previous decisignsblished on my website at
www.ocei.gov.ie, | have explained that my approtactiealing with cases where a public
authority has effectively refused a request und#clé 7(5) is guided by the experience of
the Office of the Information Commissioner in reatto cases involving section 15(1)(a) of
the FOI Act. My approach is tssess the adequacy of searches conducted bytile pu
authority in looking for relevant records and taide whether the decision maker was
justified in deciding that the information was ietd for or by the public author. It is not
normally a function of my Office to search for infeation.

Coillte provided my Office with details of the stejp took to search for relevant information.
Those steps included a search of files, includlagteonic files, and direct requests for
information from relevant staff. Staff consultedtiuded the Head of Land Solutions and the
solicitor who dealt with the sale. Coillte has ioned that no relevant information was
found in these searches. | am satisfied that {€dilok reasonable steps to search for
information relevant to item 8 and | accept itstten assurance that it is not withholding
such information.

The appellant responded to Coillte's invitatiorxplain what he meant in item 8 by asking
new questions: for example, he asked Coillte tatifiethe person(s) who requested the
issuing of contracts. Such new questions coulg belconsidered in this review to the extent
that they constitute a clarification of the oridin@quest in item 8, which was a request for
information or correspondence on the proposed dpwent of the lands or forestry. Since
the records show no information held by or for @@ibn any proposed development, these
new questions are not for consideration within thisew.

Finding in relation to Questiah

| find that Coillte was justified under Article (5 refusing to provide access to information
relevant to item 8 on the ground that no such médron was held by or for it.

In light of the above, | find that no environment#brmation within the scope of the request
is currently being withheld from the appellant byilie and there is therefore no requirement
to consider questions 3 or 4.



Conclusion

| find that Coillte was justified in refusing toguide information relevant to items 3 to 7 of
the request, because the information requestech@taenvironmental information. In
relation to item 8, | find that Coillte was jusé&@l in not providing access to information on
development proposals because no such informat&sheld by or for Coillte.

| am pleased to note that, since this appeal waeraad before this decision was taken,
Coillte voluntarily provided the appellant with &ss to environmental information which
had not been requested, i.e. information on thestqjits percentage of tree-cover, the
composition of tree-species, the age-class ofrdest maps of the woodland compartments),
information on re-planting obligations, information environmental impact assessment,
biodiversity areas and old woodland.

Decision

| have reviewed Colllte’s internal review decisioraccordance with Article 12(5) of the
Regulations. | find that Coillte was justifiednefusing access to all of the information
requested. The information requested in itemsBdbthe request is not environmental
information. While item 8 was a request for enmimgental information, such information
was not held by or for Colllte.

Accordingly, | affirm Coillte’s decision, while pty varying the grounds of justification to
include reliance on Article 7(5) in relation to @amiation not held.

Appeal to the High Court

A party to the appeal or any other person affebgethis decision may appeal to the High
Court on a point of law from the decision. Suchappeal must be initiated not later than two
months after notice of the decision is given.

Peter Tyndall
Commissioner for Environmental Information
2 Novembe 2015



