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IN THE MATTER OF AN INTENDED ACTION               Claim No: 2CF30125 

IN THE HIGH COURT OF JUSTICE 

QUEEN’S BENCH DIVISION 

TECHNOLOGY AND CONSTRUCTION COURT 

CARDIFF DISTRICT REGISTRY 

 

BETWEEN 

ALYSON AUSTIN 

       Applicant 

and 

 

MILLER ARGENT (SOUTH WALES) LIMITED 

Defendant 

 
 

DEFENDANT’S SKELETON ARGUMENT 

 

I. INTRODUCTION 

1. There are two applications before the Court: 

 

a) An application for some form of costs protection order in respect of the 

Applicant’s proposed private nuisance claim against the Defendant; and 

 

b) An application for some form of costs protection for the above application. 

 

2. In both applications, the Applicant asks the court to order that her costs her exposure to 

the Defendant’s costs should be limited to £nil.  

 

3. The Defendant resists both applications in principle and in respect of the £nil limitation 

that is sought. It also requests that the applications be dealt with at an oral hearing given 

their obvious importance and complexity.1 

 

 

                                                           
1
 This request is made pursuant to paragraph 4 of the Order of 12 November 2012 of HHJ Seys Llewellyn QC, 

sitting as a Deputy High Court Judge.  
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II. ISSUES 

4. The Applicant’s Statement of Case gives rise to the following issues: 

  

1) Does the Aarhus Convention apply to the proposed claim? 

 

2) Is the Court’s power to make a cost capping order engaged in this case? 

 

3) Is the Court’s power to make a Protective Costs Order engaged in this case? 

 

4) Does the Court have power to make some form of cost protection order by 

reason of its general case management powers under the CPR? 

 

5) If some form of cost protection order is justified in principle, should the 

Applicant’s liability be set at £nil? 

III. FACTS 

5. The Defendant relies upon the Witness Statement of Mr Paul Bromley Stone (“PS/WS”). 

It draws particular attention to the following features of the proposed claim: 

 

a) There is a long history of repeated unmeritorious, failed litigation brought by the 

Applicant and those associated with her who are opposed to the Defendant’s 

land reclamation scheme. Such action has resulted in the Defendant incurring 

some £3million of unbudgeted and unrecovered fees. There is a very real 

prospect of the proposed claim following a similar course.  

 

b) The Applicant was the lead claimant in the failed GLO proceedings which were 

dismissed by the Court of Appeal on 29 July 2011. One of the concerns of the 

Court of Appeal was the lack of particulars to support the generalised allegations 

of nuisance set out in the draft claim form. The same concerns arise in the 

present case.  

 

c) The Applicant has previously sought costs protection in the course of her appeal 

in the GLO proceedings. Her protective costs order application was refused by 

the Court of Appeal on three separate occasions. On each occasion it was 

supported by sworn evidence to the effect that in the absence of a cost 
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protection order proceedings would be prohibitively expensive and the litigation 

would not proceed. Nevertheless, the litigation did proceed without any costs 

protection order being made. The evidence therefore proved to be unreliable.  

 

d) The Applicant herself has campaigned against the Defendant’s land reclamation 

scheme for many years, is an active member of a local pressure group against the 

scheme, and is evidenced as having an in-principle objection to the use of coal as 

a fuel. She has made very few complaints to the Defendant about its operations 

in recent years. The evidence she has produced in support of the current 

applications is generalised and provides the court with no basis for concluding 

that her allegations of private nuisance have any real prospect of success.  

 

6. For the reasons set out in Mr Stone’s Witness Statement, and those advanced in 

submissions, this is a case where the making of a costs protection order of some kind is 

not justified and would result in injustice to the Defendant.  

IV. SUBMISSIONS 

(1) Does the Aarhus Convention apply to the proposed claim? 

7. Although it is given limited effect in the provisions of certain EU environmental 

directives, the Aarhus Convention has not been incorporated into domestic law. So far as 

is relevant to the present case, its provisions are not directly effective. The Court of 

Appeal (Carnwath LJ giving the judgment of the court) has recently considered the 

status of the Aarhus Convention in private nuisance proceedings and its effect on costs 

in proceedings before the domestic courts in particular (see Morgan v Hinton Organics 

[2009] EWCA Civ 107, [2009] CP Rep 26 at [19] to [23] and [41] to [46])  The court left 

open the question of whether the Aarhus Convention applied to private nuisance 

proceedings, though it proceeded on the basis that it did apply (at [44]). Carnwath LJ (at 

[44] and [47]) confirmed that in the absence of EU directives giving effect to Aarhus 

principles, the CPR and the costs rules under it remained effective, and:  

 

“The principles of the Convention are at the most something to be taken into 

account in resolving ambiguities or exercising discretions (along with other 

discretionary factors including fairness to the Defendant).” 
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8. The Aarhus Convention does not apply to the proposed claim, for the reasons set out 

below. 

(a) The EIA Directive and Regulations do not apply 

9. Article 11 of the EIA Directive 2011/92/EU gives effect to the Aarhus Convention in 

respect of legal proceedings falling within the scope of Article 11.  The Applicant relies 

upon Article 11 and the EIA Directive in support of her contention that the costs 

protection regime of the Aarhus Convention applies (see the Applicant’s statement of 

case at paras 24 to 26 (pages 15 and 16 of the Applicant’s bundle), and para 34 (page 

20)).  

 

10. The Applicant’s position is entirely misconceived for the following reasons: 

 

a) The obligation under the EIA Directive and the relevant transposing regulations 

is to ensure that formal EIA is carried out before planning permission is granted, 

where projects are likely to have significant environmental effects. Neither the 

EIA Directive nor the Regulations regulate the implementation of development 

after the grant of planning permission (see R (Prokopp) v London Underground 

Ltd [2003] EWCA Civ 961, [2004] Env LR 8 at [39] to [42]; Article 2(1) of the EIA 

Directive; and Town and Country Planning (Environmental Impact Assessment) 

Regulations 2011, reg 3(4)). Accordingly the EIA Directive and Regulations are 

irrelevant to these applications. It is noted that the Court of Appeal in the GLO 

litigation also treated the Applicant’s proposed private nuisance claim on the 

basis that the EIA Directive did not apply (Austin v Miller Argent (South Wales) 

Ltd [2011] EWCA Civ 928, [2011] Env LR 32 at [54]). 

 

b) A private nuisance claim is not a “review procedure … to challenge the 

substantive or procedural legality” of any decision for the purposes of Article 11 

of the EIA Directive. 

 

c) In any event, in the present case a formal EIA was undertaken and taken into 

account before the planning permission for the land reclamation scheme was 

granted on 11 April 2005. A statutory challenge to the permission was made by a 

Mrs Condron and rejected by the Court of Appeal. Mrs Condron was represented 

by the Applicant’s solicitors and specialist Leading and Junior Counsel, and the 
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Applicant appears to have been closely involved with Mrs Condron's case. No 

allegation that the permission was granted in breach of EIA requirements was 

made. Any allegation2 that the permission was granted in breach of EIA 

requirements is unfounded and out of time. 

 

d) In the light of all, or any, of the above points there is no EU law content to the 

proposed claim which would engage the court’s obligation to interpret its 

procedural rules in the light of the objectives of the Aarhus Convention (see C-

240/09 Lesoochranarske Zoskupenie VLK v Ministerstvo Zivotneho Prostredia 

Slovenskej Republiky (”Slovakian Bears”) [2012] QB 606, [2012] 3 WLR 278 at 

[47] to [51]).  

 

11. Accordingly the present case is not one where the Court is bound to give effect to the 

Aarhus Convention.   

 (b) The Aarhus Convention does not apply to private nuisance proceedings 

12. The Applicant contends that the Aarhus Convention applies to private nuisance 

proceedings. The basis for its contention is a concession made by the UK Government in 

proceedings before the Aarhus Convention Compliance Committee (Morgan and Baker, 

ACCC/C/2008/23), and dicta in Morgan v Hinton Organics [2009] EWCA Civ 107, [2009] 

CP Rep 26, where the Court of Appeal, having summarised the arguments for and 

against the application of the Convention to private law nuisance claims, stated (at [44]): 

 

“These arguments raise potentially important and difficult issues which may 

need to be decided at the European level. For the present we are content to 

proceed on the basis that the Convention is capable of applying to private 

nuisance proceedings such as in this case.” 

 

13. The Court was able to proceed in that way because the question was not critical to the 

outcome of the case. 

 

14. The Aarhus Convention does not apply to the present proposed claim. The costs 

protection provisions of the Convention only apply to proceedings “to challenge acts and 

omissions … which contravene provisions of … national law relating to the environment” 

                                                           
2
 And it is noted that the draft Particulars of Claim contain no such allegation. 
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(Article 9(3)). For the following reasons the proposed action in private law nuisance by 

Mrs Austin does not fall within Article 9(3): 

 

a) Private nuisance is an action to protect private property rights (see Hunter v 

Canary Wharf  [1996] 1 AC 655, at 687G to 688E, 692C, 694H to 695A (per Lord 

Goff), 696A to C (per Lord Loyd), 707C to E (per Lord Hoffman), 724D to F (per 

Lord Hope)). This is fundamentally different from an action to vindicate a 

general public right to a clean environment.  The distinction between actions to 

protect private rights and actions to protect public rights is well established in 

domestic law (see Gouriet v Union of Post Office Workers [1978] 1 AC 435). 

b) Mrs Austin is the sole claimant. The express purpose of her action is to prevent 

interference with the use and enjoyment of her home (AA/WS, para 2, p 351). 

The remedy she seeks is compensation and/or an injunction so that the scheme 

operates “in a manner that does not cause dust and noise emissions such that 

they materially affect my property and impact on my quality of life”. It follows 

that the action is not concerned with the quality of the environment in general, 

nor with any remediation of any alleged environmental harm. It is solely 

concerned with Mrs Austin’s personal benefit and her personal enjoyment of her 

private property. Her action therefore concerns an alleged contravention of 

private law founded upon her private property rights in contrast with any 

national laws relating to the environment.  The Aarhus Convention does not 

apply to her claim.  

c) Even if the Aarhus Convention is capable of applying to private law nuisance 

claims in principle, the Defendant relies upon the view of Lord Justice Jackson 

expressed in his Review of Civil Litigation Costs: Final Report (at para 1.4 on 

page 314): 

“Having considered the material cited in the previous paragraph as well 

as the UNECE Implementation Guide, I conclude that articles 9.3 and 9.4 

of the Aarhus Convention apply to those private nuisance actions in 

which the alleged nuisance is an activity (a) damaging the environment 

and (b) adversely affecting the wider public, rather than the claimants 

alone.” 
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The Applicant’s evidence provides no basis to satisfy (a) and (b) in the above 

quotation. 

 

15. In any event, even if the Convention were applicable it would only be a factor “to be 

taken into account in resolving ambiguities or exercising discretions (along with other 

discretionary factors including fairness to the Defendant)” (Morgan v Hinton Organics 

[2009] EWCA Civ 107, [2009] CP Rep 26 at [44]). 

 

16. It is important to understand the limited status which this gives to the Convention. Its 

objectives must not be treated as matters which the court is obliged to give effect to. 

Giving effect to the Convention when parliament has not seen fit to incorporate it for the 

purposes of private nuisance proceedings would infringe parliamentary sovereignty and 

would amount to importing “the Convention into domestic law by the back door, when 

[parliament] has quite clearly refrained from doing so by the front door” (see the clear 

judicial warning given by Lord Bridge in R v Secretary of State for the Home Department, 

ex p Brind [1991] 1 AC 696 at 718). 

 

17. If the court concludes that it does have some power to make a costs protection order, 

contrary to the submissions made under issues (2) to (4) below, then the Defendant’s 

submissions on how this power should be approached are set out under issue (5).   

(2) Is the Court’s power to make a cost capping order engaged in this case? 

18. The cost capping provisions are found in CPR 44.18. In this respect, CPR 44PD.18, para 

23A.1 states that: 

 

“The court will make a cost capping order only in exceptional circumstances.” 

 

19. This was recognised in Peacock v MGN Ltd [2009] EWHC 769, [2009] 4 Costs LR 584 

where Eady J stated (at [9]) that “such orders will be rare”.  

    

20. Reflecting the exceptional nature of such orders, Toulson J stated in Barr v Biffa [2009] 

EWHC 2444, [2010] 3 Costs LR 317:3 

 

                                                           
3
 Note: this is Toulson J’s judgment in relation to the application for a cost capping order; it is not his judgment 

on the substantive claim. The latter was appealed, but the former was not.   
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“49. As noted, a costs capping order will not be made if the risk of 

disproportionate costs being incurred (almost always by a claimant) can be 

contained by case management or a detailed assessment. This sub rule therefore 

makes clear beyond doubt that what the court is examining on a costs capping 

application is the claimants' own base costs, and the manner in which they can 

be controlled by the court, and not the wider considerations contended for by 

the Defendant in the present case. 

 

50. I am unable to say, on the evidence before me, that case management 

directions and cost assessments could not, between them, control any risk that 

the claimants' base costs will be disproportionately incurred. There is, I think, no 

cogent evidence that would allow me to reach a different conclusion. Indeed, I 

venture to suggest – echoing Mann J in Knight [Knight v Beyond Properties Pty 

Ltd [2006] EWHC 1242, [2007] 1 WLR 625] and Eady J in Peacock – that it would 

be a very unusual case in which a High Court judge did not feel able to utilise one 

or both of these tools to control disproportionate costs. That is, after all, what 

they are there for. 

 

51. Accordingly, I have concluded that the Defendant's application does not get 

over this second hurdle either. It will be apparent from my comments that, in 

truth, I find it difficult to conceive of any case which could get over this 

particular hurdle.” 

 

21. For the reasons given below, the present case does not justify the court’s exercise of this 

wholly exceptional power: 

 

a) The threshold criteria in CPR 44.18(5)(a) to (c) are not met, so the Court’s 

discretion to make a CCO is not engaged.  There is absolutely no evidence at all 

to support the proposition that the Defendant will incur disproportionate costs, 

let alone disproportionate costs which cannot be “contained by case 

management or a detailed assessment” (see PS/WS, paras 51 to 55, 60 and 65 to 

68).   

 

b) A cost capping order can only be made “at any stage of proceedings” (CPR 

44.8(5)).  Proceedings are started “when the court issues a claim form at the 
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request of the claimant” (CPR 7.2(1)). In the present case no stage of 

proceedings has yet arisen because no claim form has been issued. Accordingly 

the court has no jurisdiction to make the order sought.  

 

c) Moreover, while the Applicant relies upon CPR 23.2(4) as a basis for submitting 

that a CCO can be applied for before proceedings have started, it is clear from the 

words of 23.2(4) that this provision is dealing with the procedures which apply 

“if an application is made before a claim has been started”. It is not of itself 

providing a mechanism to make such applications. Whether or not such an 

application can be made depends upon the detailed rules applicable to the 

application in question. In the present case, those rules are found in CPR 44.18, 

to which the above submissions apply. This interpretation is also consistent with 

the guidance in the White Book 2012 at 23.2.3 that “the circumstances in which 

applications may be made to the court before a claim has been started are quite 

limited”. This guidance militates against a general rule in support of pre-claim 

applications for which the Applicant contends.  

 

22. For all or any of the above reasons, neither of the two applications before the court 

engage the court’s jurisdiction to make a CCO. 

 

(3) Is the court’s power to make a PCO engaged in the present case?   

 

23. The principles applicable to Protective Cost Orders derive from the Court of Appeal’s 

judgment in R (Corner House Research) v Secretary of State [2005] EWCA Civ 192, [2005] 

1 WLR 2600. Guidance is found in the White Book 2012 at 48.15.7. The core principles 

were set out by the Court of Appeal in Corner House at [74], namely: 

 

“(1) A protective costs order may be made at any stage of the proceedings, on 

such conditions as the court thinks fit, provided that the court is satisfied that: 

 

i. the issues raised are of general public importance; 

ii. the public interest requires that those issues should be resolved; 

iii. the Applicant has no private interest in the outcome of the case;  
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iv. having regard to the financial resources of the Applicant and the 

respondent(s) and to the amount of costs that are likely to be involved, it 

is fair and just to make the order; and  

v.  if the order is not made the Applicant will probably discontinue the 

proceedings and will be acting reasonably in so doing. 

 

(2) If those acting for the Applicant are doing so pro bono this will be likely to 

enhance the merits of the application for a PCO. 

 

(3) It is for the court, in its discretion, to decide whether it is fair and just to 

make the order in the light of the considerations set out above.” 

 

24. The Court of Appeal also made it clear that (in the context of judicial review 

proceedings) a PCO should not be granted “unless the judge considers that the 

application for judicial review has a real prospect of success and that it is in the public 

interest to make the order” (at [73]).  

 

25. For the reasons set out below a PCO cannot be made in this case: 

 

a) The High Court is bound by the Court of Appeal’s judgment in Eweida v British 

Airways Plc [2009] EWCA Civ 1025, [2010] CP Rep 6 at [38] which decided that 

PCOs were not available in private law proceedings. Lord Justice Jackson, giving 

judgment in the Applicant’s GLO appeal, expressly declined to reconsider this 

case (see Austin v Miller Argent (South Wales) Ltd [2011] EWCA Civ 928, [2011] 

Env LR 32 at [64]). This case is conclusively against the applications.  

 

b) Moreover, the commentary in the White Book 2012 states that PCOs may be 

made “at any stage of the proceedings” (see CPR 48.15(7)). PCOs cannot be 

granted prior to the commencement of proceedings. The Defendant repeats the 

submissions it made on this topic above under issue (2). The Defendant’s 

approach is consistent with the guidance in Corner House which envisages an 

application for a PCO being made in the claim form.  

 

c) On any view, Corner House criteria (1)(i), (ii) and (iii) above are not met in this 

case. The application of those criteria is again binding upon the High Court. Since 
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this case does not concern the EIA Directive, or any EU law, the Applicant cannot 

rely on any presumption that its proceedings are in the public interest. 

 

d) The Applicant has failed to show that her private law claim in nuisance has a real 

prospect of success. Indeed, this is a case where the history of failed litigation by 

the Applicant and others associated with her give rise to a very real risk of the 

Defendant being exposed to an unmeritorious claim motivated by ulterior 

purposes (see PS/WS, paras 34 to 49, and 96 to 107). The lack of detail in the 

draft particulars of claim is of particular concern, and sits uneasily with the 

Court of Appeal’s judgment in the failed GLO litigation (see PS/WS, paras 79 to 

86). 

 

e) The Applicant has failed to provide any adequate evidence of her means and 

funding arrangements, and previous evidence that litigation would be 

prohibitively expensive in the absence of a PCO has proven unreliable (see 

PS/WS, paras 56 to 64, and 72 to 74). 

 

26. In all the circumstances, even if the court had jurisdiction to make a PCO – and it does 

not – it would not be just and reasonable to do so. 

 

(4) Does the Court have power to make some form of cost protection order by reason 

of its general case management powers under the CPR? 

 

27. The Applicant relies upon the court’s general case management powers under CPR 

3.1(2)(m). She appears to contend that this provision creates a free standing power to 

make a costs protection order of some kind, even if the court has no power, or declines, 

to make a CCO or a PCO.  

 

28. The Applicant’s position is misconceived. The terms of CPR 3.1(2)(m) are qualified by its 

opening words “except where these rules provide otherwise”. Moreover, the 

commentary in the White Book 2012 at 3.1.8 makes it clear that the rules in CPR 44.18 to 

44.20 were introduced to codify into the CPR the court’s practice on CCOs. In the 

Defendant’s submission, the CCO regime under CPR 44.18 does “provide otherwise” 

such that it qualifies the general power under CPR 3.1(2)(m). 
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29. It is noted that the Applicant can provide no authority for the proposition that the High 

Court is able to fashion an entirely novel and unprecedented form of costs protection 

order in circumstances where an application for a CCO or PCO has failed.  

 

(5) If some form of cost protection order is justified in principle, should the 

Applicant’s liability be set at £nil? 

 

30. The Defendant repeats the salutary words of Lord Justice Jackson when dismissing the 

Applicant’s GLO appeal. The judge said (Austin v Miller Argent (South Wales) Ltd [2011] 

EWCA Civ 928, [2011] Env LR 32 at [63]): 

 

“I am fully alive to the need to control the costs of civil litigation and, indeed, 

have put forward a number of proposals to that end which are currently under 

consideration. The fact remains, however, that every uninsured person who 

embarks upon litigation, must accept some degree of cost risks. There are strong 

policy reasons why this should be so, not least to maintain proper discipline over 

litigation, to incentivise reasonable litigation behaviour and to reduce the 

financial burden upon those who are vindicated. The Aarhus Convention does 

not require that environmental litigation should be cost free, merely that it 

should be not prohibitively expensive.” 

 

31. It is also to be noted that the Court of Appeal in Corner House (at [81]) indicated that, as 

a general rule, a Defendant faced with a PCO application ought to be able to recover 

between £2,000 and £5,000 costs in the event that the application fails.  

 

32. Accordingly, it would be contrary to principle and to authority for the court to limit the 

Applicant’s cost exposure to £nil in relation to either of her two applications.  

 

V. DISPOSAL 

 

33. Both applications should be dismissed.  

 

James Pereira 

Francis Taylor Building 

Inner Temple 

14 December 2012 
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[pgs 26-38 of PBS1]

The case report in Austin & ors v Miller Argent Ltd [2011]
Env LR 32 EWCA Civ has been included at Annex 4
[4.76-89] and has therefore been extracted from Mr
Stone’s witness statement in order to avoid duplication.

The handwritten pagination used in Mr Stone’s exhibit has
been preserved on the document now in Annex 4.
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[pgs 46-49 of PBS1]

The approved judgment in Austin & ors v Miller Argent
(Sth Wales) Ltd case number OCF90274 [unreported] has
been included at Annex 4 [4.71-75] and has therefore
been extracted from Mr Stone’s witness statement in order
to avoid duplication.

The handwritten pagination used in Mr Stone’s exhibit has
been preserved on the document now in Annex 4.
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