Ruling No 15028 of 9.12.2010 of the Supreme Administrative Court (SAC) in administrative case No 14251/ year 2010, 5-member panel, reporting judge Georgi Angelov 
Article 93, paragraph 2 of the Environmental Protection Act,
Article 144, paragraph 1, clause 4 of the Spatial Planning Act
The private complainant appealed against the Ruling of 15.10.2010 by a three-member panel of the Supreme Administrative Court in administrative case No 12385/ year 2010 which dismissed the complaint against the preliminary execution of the screening decision of the Minister of Environment and Water for non-performance of an environmental impact assessment (EIA) of an investment proposal to replace an existing chairlift with a new chairlift permitted by the Minister.
The proceeding is pursuant to Article 60, paragraph 7 of the Administrative Procedure Code (APC).
The private complaint lodged within term is meritorious.
1. The presence of a decision for non-performance of an EIA already gone into effect or such decision with a positive EIA is a condition for the investment design and the building permit - Article 144, paragraph 1, clause 4 of the Spatial Planning Act.

2. Prior effect of the decision for non-performance of any EIA not yet entered into effect may be admitted under the prerequisites of Article 60, paragraph 1 of the APC. The possibility of any significant or hardly remediable damage from the delay in execution is a common criterion provided that there is no possibility of any such damage or more substantial damage in the event of its admission. Generally administrative measures to protect the environment are precautionary, so the preliminary execution of their authorizations may be admitted only in exceptional events where the potential damage to the environment is obviously smaller than the lack of immediate action.

3. In this instance, the preliminary execution of the decision of the Minister of Environment and Water has been admitted because of the significant financial costs to the investor for storage and security of the new facility if not installed in the year of dismantling of the existing facility, and because of the preparation for the Alpine Skiing World Cup round in the winter of 2010/2011.
4. The value of these costs, however, was not established either by the administrative body or in the legal case, so it cannot be considered that these are significant within the meaning of Article 60, paragraph 1 of the APC. And no pressing need for dismantling of the existing chairlift before the decision of the Minister came into effect was established. In any event, the start of the World Cup cannot be a justifiable need, since the use for it was also not established as such launches were conducted successfully with the existing chairlift.
Given that the project proposes the felling of 82 forest trees, the damage from its implementation, consisting of the costs of planting of new trees and the loss of biological benefits from them upon a successful challenging of the decision of the Minister, would be incompatible with the damage from the investment delay not yet calculated.

5.
Therefore, no grounds were present for the admission of the prior effect of the administrative decision pursuant to Article 60, paragraph 1 of the APC.
For these reasons the Ruling and the preliminary execution upheld under it are to be overruled, and the application dismissed, and therefore the Supreme Administrative Court, sitting as a 5-member panel, proceeded further on the grounds of Article 235 and in connection with Article 60, paragraph 7 and paragraph 6 of the APC,  to deliver this
RULING:
Overrules the Ruling of 15.10.2010 delivered by a 3-member panel of the Supreme Administrative Court in administrative case No 12385/year 2010 and instead delivers the following ruling:
Overrules the preliminary execution of Decision No 33-PR/year 2010 of the Minister of Environment and Water permitted by the Minister.
Overrules the application by Yulen AD for admission of the preliminary effect of Decision No 33-PR/year 2010. 
This Ruling is not subject to appeal.
Case data and reference to other legal instruments:
· Proceedings and other documents in Case No 14251/year 2010 – please see below;

· Initiated in connection with: case No 12385/year 2010 of the SAC;

· Reference to other instruments:

о   Ruling No 11956 of 15.10.2010 of the Supreme Administrative Court in administrative case No 12385/year 2010, 5th Section, reporting judge Iliana Slavovska. 
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