Ruling on a matter in the case of 06/10/2013
RULING
on a matter in the case 
Sofia, 10.06.2013

The Fifth Section of the Supreme Administrative Court of Bulgaria at its closed session in the following composition:


CHAIRPERSON: 
ANDREY IKONOMOV 

MEMBERS: 
DIANA DOBREVA

ILIANA SLAVOVSKA
and the registrar

and the attending prosecutor
having considered administrative case No 6941 / year 2012
as presented by
DIANA DOBREVA, judge, proceeded to find the following.
The proceeding is in accordance with Article 166, paragraph 2 of the Administrative Procedure Code (APC). An application was lodged by the complainants, Mr. Nikolay Tsvetanov Nikolov and Mr. Rosen Petev Dimov - Association WWF World Wild Fund for Nature, Danubian-Carpathian Program Bulgaria, for suspension of a direction for the preliminary execution of Decision No 4-2/2012 on the environmental impact assessment, permitted by the Minister of Environment and Water and already gone into effect,  required for approval of the implementation of the investment proposal for Road I-5  - Bypass of the City of Gabrovo from km 0+000 to km 30+673.48 with a Tunnel beneath Mount Shipka, stage connection at km 20+120 of length 3130 m (from km 0+000 to km 3+130) and the related infrastructure (overhead power transmission lines, transport lines and water engineering structures) – for the  1st and 2nd stage – rehabilitation of the existing route; for 3rd stage (from km 10+939 to km16+010) according to the  "blue" alternative, for 4th stage (from km 16+010 to km 20+120) and stage connection (from km 0+000 to km 3+130) according to the  "red" alternative; for 5th stage with a tunnel beneath Mount Shipka of length 3,220 m (from km 20+120 to km 24+400 and from km 27+620 to km 30+673.48) according to the  "red" alternative. Damages to the association in view of the purpose of its mission arise from the possible destruction of natural habitats and habitats of species subject to preservation in the Bulgarka protected area in the Danube River basin as a result of the construction works. Damages to local residents are the result of construction-related noise and pollution in the vicinity of their homes, their depreciation and incurring of negative environmental impacts. The findings of the experts contained in two of the expert reports lodged and accepted, and in the third expert report lodged out of all such admitted, and yet to be accepted under the law by 02.10.2013, are considered as new circumstances occurring after the initiation of the case.
The Minister of Environment and Water, respondent, and the Road Infrastructure Agency, interested party, maintain the unreasonability of the complaint. Considerations in this regard were detailed and presented in writing.
Having considered the evidence presented by the parties, the Court holds:
The provision of Article 166, paragraph 2 of the APC stipulates that at any time within a case and prior to the entry of the decision into effect, the court can suspend, upon an application lodged by the appellant, the preliminary execution permitted under an effective direction of the body issued under Article 60, paragraph 1, if it could incur any significant or hardly remediable damage to the appellant. Execution can be suspended only on the grounds of new circumstances.
This Court finds that the matter of the preliminary execution of the administrative order permitted has already been the subject of a proceeding under Article 60, paragraph 4 of the APC, and that Ruling No 7516 of 29.05.2012 delivered by a three-member panel in administrative case No 6182/year 2012 by which the complaint of the association was dismissed as unfounded, was upheld by a five-member panel by Ruling No 10998 of 09.08.2012 in administrative case No 9447/year 2012. It was further upheld that the permitted preliminary execution of the contested decision was lawful, as it was intended to protect a particularly important state and public interest - the implementation of an investment project of national significance funded under the Transport Operational Programme. In the proceeding under Article 166, paragraph 2 of the APC the burden of proof lies with the party lodging the application for suspension.
In this instance, the complainants do not provide any evidence in their application to sustain their claims they will incur significant or hardly remediable damages. No reasoned inference can be drawn from the conclusions of the expert reports they made reference to about the occurrence of any real or imminent threat to the habitats under preservation in the protected areas or to components of the environment. The reasons and arguments for the unlawfulness of the EIA procedure and the assessment itself contained in the application are irrelevant to this proceeding because these concern the merits of the dispute, and it will be resolved at the conclusion of the case by the court decision. It should be noted that the investment proposal is presently not in the stage of factual construction, and that the contested decision provides for the requirements mandatory for the project at that stage, inclusive of environmental protection actions. Therefore, there is presently no evidence of any irreversible impact on the environment as a result of the admitted preliminary execution of the administrative decision and having regard to the foresaid, the application for its discontinuation should be dismissed as unfounded. Having considered all said reasons the Fifth Section of the Supreme Administrative Court delivers this
RULING:

DISMISSES the application by Mr. Nikolay Tsvetanov Nikolov and Mr. Rosen Petev Dimov - Association WWF World Wild Fund for Nature, Danubian-Carpathian Program Bulgaria for suspension of a direction for the preliminary execution of Decision No 4-2/2012 on the environmental impact assessment, permitted by the Minister of Environment and Water and already gone into effect,  required for approval of the implementation of the investment proposal for Road I-5  - Bypass of the City of Gabrovo from km 0+000 to km 30+673.48 with a Tunnel beneath Mount Shipka, stage connection at km 20+120 of length 3130 m (from km 0+000 to km 3+130) and the related infrastructure (overhead power transmission lines, transport lines and water engineering structures) – for the 1st and 2nd stage – rehabilitation of the existing route; for 3rd stage (from km 10+939 to km16+010) according to the  "blue" alternative, for 4th stage (from km 16+010 to km 20+120) and stage connection (from km 0+000 to km 3+130) according to the  "red" alternative; for 5th stage with a tunnel beneath Mount Shipka of length 3220 m (from km 20+120 to km 24+400 and from km 27+620 to km 30+673.48) according to the  "red" alternative.

The Ruling is subject to appeal by a private complaint referred to a five-member panel of the Supreme Administrative Court within 7 days of notice of its rendering.

This is a true copy,
CHAIRPERSON: 
(signature) Andrey Ikonomov
Registrar:
MEMBERS:
(signature) Diana Dobreva

(signature) Iliana Slavovska
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