Submission of the European Commission,
On behalf of the European Union,

On Communication ACCC/C/2011/68

in relation to the implementation of the renewable energy programme in Scotland
I. Introduction

1. The European Union welcomes this opportunity to address, in a non-confrontational way, some of the claims made by the communicant. While it is sometimes difficult to understand from the communication precisely what breaches are alleged on the grounds of what specific evidence, the European Union understands that the main concern of the communicant seems to relate to one specific wind farm project and a timber haul route project in her locality, and that her more general allegations against renewable energy are more intended to provide context to her complaint. Indeed, some of the allegations made seem to have been inspired from a previous communication made to the Compliance Committee. 

2. The European Union would also note that in its three questions addressed to the Parties concerned, the Compliance Committee asks in fact information from the national and local authorities of the United Kingdom and not from the European Union directly. The European Union does not possess that information. The European Union would however provide the following information on various points raised by the communicant, in order to help the Compliance Committee to discharge its tasks. 
The European Union stands ready to provide more information on any other issue at the oral hearing or as reply to further written questions from the Compliance Committee.
II. Public consultations on National Renewable Energy Action Plan

3. The question of whether National Renewable Energy Action Plans ("NREAPs") are subject to the disciplines of Article 7 of the Aarhus Convention has been already answered in the positive by the Compliance Committee in case ACCC/C/2010/54.

4. In the present case, the European Union would note that, as explained in the Submission by the United Kingdom, the Scottish authorities have conducted extensive consultations on the Plans, including Strategic Environmental Assessments under the applicable EU legislation, Directive 2001/42/EC
. 
The fact that another Member State might have taken a different approach to the public consultation involving its own NREAP is entirely irrelevant for demonstrating a breach by the United Kingdom (or the European Union) of its obligations under the Aarhus Convention, contrary to what the communicant seems to believe.
5. In any event, the European Union has already indicated in its submissions concerning case ACCC/C/2010/54 that the Commission is currently reflecting on possible ways of improving the effective implementation of Article 7 of the Convention by Member States when they draft NREAPs under Directive 2009/28/EC
, and that the Compliance Committee has accepted in paragraph 98 of its final findings in that case that indeed, such improvements can be done through clear instructions to Member States. For example, the Commission will make Croatia aware of this as regards its obligation to submit a National Renewable Energy Action Plan following its accession to the European Union as of 1 July 2013.
III. Actions by the communicant on the EU policy on renewable energy

6. As the communicant has put question marks on the EU policy on renewable energy, the Compliance Committee should be aware that the European Commission has adopted on 6 June 2012 a Communication on "Renewable Energy: a major player in the European energy market" (COM(2012)271). 
7. The communicant, together with EPAW, the European Platform Against Windfarms, has submitted a request for internal review of the Communication under Article 10 paragraph 1 of Regulation 1367/2006
 (the "Aarhus Regulation"), registered on 15 July 2012. The request is available on the public registry of the Internal Review Requests of the European Commission http://ec.europa.eu/environment/aarhus/requests.htm. This request is currently under assessment by the European Commission. Under Article 10 paragraph 2 of the Aarhus Regulation, the European Commission has 12 weeks from the date of submission of the request to adopt a decision, with a maximum of 18 weeks (paragraph 3). By letter of 5 October 2012, the Commission services asked the requestor to submit further information to prove compliance with the entitlement-criteria for lodging a request for internal review under the Aarhus Regulation. The requestor has 3 weeks from receipt of this letter to submit this information, during which the request is suspended.
As can be seen from the text of the request, some of the arguments are similar to those raised before the Compliance Committee.

IV. The specific wind farm and timber haul route projects

8. As indicated in the communication, the European Commission did receive a complaint concerning the projects, which was registered as CHAP(2010)02125.
The complaint was registered and an acknowledgement of receipt was sent on 13 July 2010. 
9. After an intensive investigation of the case, the European Commission came to the conclusion that no infringement of the relevant EU legislation could be demonstrated. The investigation did not only cover Environmental Impact Assessment Directive
, but also, and mainly the Birds Directive
.
A pre-closure letter was sent to the complainant on 11 November 2011 (see Annex 1 to this submission). The complainant provided additional information (which she attached as Annexes 4 to 7 of her communication to the Compliance Committee). The case was therefore closed on 22 March 2012. A copy of the closure letter is attached as Annex 2 to this submission.
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