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III. 
Facts of the communication

LACK OF PUBLIC ACCESS TO JUSTICE RELATING TO IMPOSITION OF CROSS-UNDERTAKINGS REGARDING INJUNCTIONS AND SECURITY FOR COSTS AGAINST BOTH INDIVIDUAL CLAIMANTS AND LIMITED COMPANIES IN ENVIRONMENTAL JUDICIAL REVIEW 

Granting of interim relief and cross-undertakings in damages in environmental Judicial Review Claims

1. In all applications for Judicial Review under CPR Part 54, the Administrative Court has the power to order an Injunction or stay of any proposed development under review, pending the outcome of the Judicial Review Claim, see the notes in the White Book 2011 Vol. 1 CPR Part 54 “Judicial Review and Statutory Review” at paragraphs 54.3.5 “Interim Remedies” and also paragraph 54.3.6 “Test for Interim Remedy”, pages 1786-1787.

2. This is granted as an interim injunction under section 37(1) of the Senior Courts Act 1981 and CPR Part 25.1(1)(a), see the notes in the White Book 2011 Vol. 1 CPR Part 25 “Interim Remedies and Security for Costs” at paragraph 25.1.3 “Interim Remedies and the overriding objective” and in particular relating to judicial review at paragraph 25.1.7 at pages 677-679 and pages 680-681.

3. See also the notes in the White Book 2011 Vol. 2 section 9 paragraph 9A “Powers of the High Court relating to Injunctions and Receivers” and paragraph 9A-130 “Effect of this section” to paragraph 9A-131 “Applications for Injunctions” relating to section 37(1) of the Supreme Court Act 1981, at pages 2467-2469.

4. See also the notes in the White Book 2011 Vol. 1 CPR Part 25 “Interim Remedies and Security for Costs” at paragraph 25.1.9 “Interim injunction (r.25.1(1)(a))” to paragraph 25.1.23  “Form of order for interim injunction” at pages 682-685.

5. An order for an interim injunction may be made at any time, and before the commencement of proceedings under CPR Part 25.2(1)(a).

6. See the notes in the White Book 2011 Vol. 1 CPR Part 25 Interim Remedies and Security for Costs at paragraph 25.2 “Time when an order for an interim remedy may be made” to paragraph 25.2.6 “Directions requiring claim to be commenced (r25.2(3) and (4))”, pages 700-702.

7. The procedure for applying for an interim remedy is set out at CPR Part 25.3, see the notes in the White Book 2011 Vol. 1 CPR Part 25 “Interim Remedies and Security for Costs” at paragraph 25.3 “Effect of rule” to paragraph 25.3.10 “Duty to provide notes of the without notice hearing” at pages 703-707.

8. In addition, the Administrative Court also has powers to grant a stay under CPR Part 54.10, which includes the procedures giving rise to the Judicial Review Claim itself.

9. See R. v. Secretary of State for Education ex parte Avon County Council [1991] 1 Q.B. 558, per Glidewell L.J. at p. 563D,

“It is for these reasons that I conclude that the court has jurisdiction, in appropriate circumstances, to order a stay of the implementation of decisions such as those under challenge in these proceedings, pending the final resolution of that challenge.”

10. See also R. v. Ashworth Hospital Authority ex parte H [2003] 1 W.L.R. 127, per Dyson L.J. at p. 138G-H to p. 139A-, no. para. 42,

‘42 
The purpose of a stay in a judicial review is clear.  It is to suspend the “proceedings” that are under challenge pending the determination of the challenge.  It preserves the status quo.  This will aid the judicial review process and make it more effective.  It will ensure, so far as possible, that, if a party is ultimately successful in his challenge, he will not be denied the full benefit of his success.  In Avon, Glidewell LJ said that the phrase “stay of proceedings” must be given a wide interpretation so as apply to administrative decisions.  In my view it should also be given a wide interpretation so as to enhance the effectiveness of the judicial review jurisdiction.’--------------------------------------------------------------------------------------------------------------------------------------------------“The Administrative Court routinely grants a stay to prevent the implementation of a decision that has been made but not yet carried into effect, or fully carried into effect.  A good example is where a planning authority grants planning permission and an objector seeks permission to apply for judicial review.  It is not, I believe, controversial that, if the court grants permission, it may order a stay of the carrying into effect of the planning permission.”

11. In environmental cases, this has been interpreted as requiring an interim injunction in cases where proposed development is stayed against a third party, usually the interested party as the developer pending the hearing of the claim, see R. v. Inspectorate of Pollution ex parte Greenpeace Ltd. (No. 1) [1994] 1 W.L.R. 570. 

12. When the Administrative Court grants an interim injunction in an environmental judicial review, it may impose a requirement that the Claimant gives a cross-undertaking in damages to the third party.

13. See R. v. H.M. Inspector of Pollution ex parte Greenpeace Ltd. (No.1) [1994] 1 W.L.R. 570, per Glidewell L.J. at p. 574E-H,

‘Those are the battle lines and those are the points which the judge had to weigh. As I have said, he weighed them upon normal principles. In the end he made his decision on the basis of the balance of convenience. At the end of his judgment he said:

“Balancing, as I must, all the arguments that have been brought before me, when I decide how to exercise my discretion to grant a stay, I am bound to say that I am very considerably influenced by the evidence which B.N.F.L. have put before the court as to the likely financial loss they will suffer, and as to Greenpeace’s likely inability to pay for that financial loss, if B.N.F.L. can indeed show, about which I express no view at all, that a delay in operating the plant for a fortnight will incur losses of this kind, coupled with the expert view of the Inspectorate and Ministry as to the minimal effect of the level four commissioning of [the reprocessing plant].”

At the hearing before Brooke J. no offer was made by Greenpeace to give an undertaking as to damages suffered by B.N.F.L. should they suffer any; the sort of undertaking that would normally be required if an interlocutory injunction were to be granted. I bear in mind that the judge said that he was influenced by the evidence about Greenpeace’s likely inability to pay for that financial loss, but he had earlier remarked that he had not been offered an undertaking.”---------------------------------------------------------------------------------------------------------------------------------------

14. See also in R. v. H.M. Inspector of Pollution ex parte Greenpeace Ltd. (No.1) [1994] 1 W.L.R. 570, per Scott L.J. at p. 576H to p. 577A,

“Brooke J. dealt with the application for a stay which was before him in a manner that seems to me to have been indistinguishable from the manner in which he would have dealt with an application for an interlocutory injunction. In dealing with the application in that way, the judge took into account the possible effect of the stay upon B.N.F.L.; he took account of the fact that no cross-undertaking in damages had been offered; he took account of the evidence as to the degree of contamination that commissioning might cause, and he took account of the opinion of the Inspectorate of Pollution. In applying himself in that manner to the matter before him, in my judgment, the judge acted correctly and applied the correct principles.”
15. See also, R. v. Secretary of State for the Environment ex parte Royal Society for the Protection of Birds [1995] 7 Admin. L. R. 434, per Lord Jauncey at p. 440,

------------------------------------------------------------------------------------------

“In the second place, Mr Gordon conceded that his objective in seeking the declaration was to hold up further development of Lappel Bank pending a ruling by the ECJ. Any such hold up could result in a very large commercial loss to the Port of Sheerness and possibly to Swale Borough Council as planning authority. However, the RSPB were not prepared to give any cross undertaking in damages. Had they sought an interim injunction against the Port Authority or other developer proceeding further they would undoubtedly have been required to give such an undertaking as a condition of being granted relief.”

16. See the notes in the White Book 2011 Vol. 1 CPR Part 54 “Judicial Review and Statutory Review” at paragraph 54.10.1 “Directions” to paragraph 54.10.4 “Test for granting a stay” at pages 1797-1798.

17. The cross-undertaking is usually made in the Claimant’s supporting Witness Statements, and evidence of the ability to pay should be stated. 
18. See Staines v. Walsh [2003] EWHC 1486 (Ch); [2003] WL 21554792, per Laddie J. at para. 35,
“35. I have mentioned already that when a party applies for a freezing order one of the requirements is that he must address the issue of the cross-undertaking in damages and his ability to service that cross-undertaking in damages. For that reason, save in the most exceptional cases, a claimant must put in a statement indicating his wealth or, at least, indicating that he has sufficient adequately to cover the cross-undertaking. When a freezing order is made it will continue to run until such time as it expires or is removed by order of the court. So long as it runs, the potential loss to the defendant will continue to mount.”

19. See also, Sinclair Investment Holdings S.A. v. Cushnie [2004] EWHC 218 (Ch); [2004] WL 229245, per Mann J. at para. 12,
------------------------------------------------------------------------------------------“He acknowledges, of course, that a cross-undertaking has been given in this case, and that it has been backed by the additional cross-undertaking of FHC. However, he says (and rightly) that there is absolutely no evidence of the value of that cross-undertaking — indeed, he says there is a “deafening silence” as to the assets of FHC. That is unusual. In the light of that, and in the light of the consequential uncertainty as to whether or not either Sinclair or FHC will be good for any loss that might be caused should it turn out that the freezing order should not have been granted, it is right that this court should require that fortification be given, failing which the freezing order should be discharged, or more appropriately, Mr Cushnie should be relieved from his undertaking in relation to L’Ecossaise.”

20. At the conclusion of the claim, if there is evidence of any loss suffered by the third party, an enquiry in order to ascertain any damages that may be payable is usually ordered.

21. See the notes in the White Book 2011 Vol. 1 CPR Part 25 Interim Remedies and Security for Costs at paragraph 25.1.25.10 “Cross-undertaking in damages”, pages 692-693.

22. A cross-undertaking for liability as to any damages could therefore amount to many thousands of pounds, and if the underlying development has been stayed pending the outcome of the claim, could amount to several million pounds.  

23. This could cover any breaches of contract that the third party may have incurred in any delay in proceeding with a development that has been stayed.

24. It is to be noted that where an applicant has appealed to the Planning Inspector under section 78 to section 81 of the Town and Country Planning Act 1990 and article 23 of the Town and Country Planning (General Development Procedure) Order 1995 or under section 20 to 22 of the Planning (Listed Buildings and Conservation Areas) Act 1990 and regulation 8 of the Planning (Listed Buildings and Conservation Areas) Regulations 1990 there are no similar provisions for the giving of undertakings as to damages by either the applicant, local authority or any third party objectors.

25. The Ministry of Justice has recently undertaken a consultation entitled “Cross-undertakings in damages in environmental judicial review claims” regarding the issue of environmental claimants giving cross-undertakings in damages.

26. This was published on the Ministry of Justice web site on 24 November 2010 and the consultation closed on 24 February 2011, but no report has yet been issued as to the findings or any proposed changes to the CPR accordingly.

Granting of security for costs in environmental Judicial Review Claims

1. In all applications for Judicial Review under CPR Part 54, the Administrative Court has the power to order the Claimant to provide security for costs, pending the outcome of the Judicial Review Claim under CPR Part 25.12.(1). 

2. See the notes in the White Book 2011 Vol. 1 CPR Part 25 “Interim Remedies and Security for Costs” at paragraph 25.12.1 “Editorial introduction, Related sources and Forms” to paragraph 25.12.13  “Payment out of court” at pages 718-724.

3. The circumstances in which such an order may be made is set out in CPR Part 25.13.(2)(a)-(g) and may be made against an individual Claimant if he is resident outside the jurisdiction, (but not a resident of another EU or ETRA contracting state) or has misstated the address for service on the Claim form, is a nominal Claimant or it is alleged that the Claimant has taken steps to put assets out of reach so that any order for costs cannot be enforced.

4. In practice therefore, it is extremely rare for an order for security for costs to be made against an individual Claimant, as any one or more of the circumstances set out in CPR Part 25.13.(2)(a)-(g) have to be applicable.

5. See the notes in the White Book 2011 Vol. 1 CPR Part 25 “Interim Remedies and Security for Costs” at paragraph 25.13.1 “Discretionary power to order security for costs” to paragraph 25.13. 20  “Other circumstances in which security for costs may be ordered” at pages 724-734.

6. See in particular the notes in the White Book 2011 Vol. 1 CPR Part 25 “Interim Remedies and Security for Costs” at paragraph 25.13.2 “Resident out of the jurisdiction” to paragraph 25.13.11  “Foreign claimants with property in England” at pages 726-730, and also paragraph 25.13.15 “Condition (e): change of address” to paragraph 25.13.20  “Other circumstances in which security for costs may be ordered” at pages 732-734.

7. Of equal significant importance may also be the power to order security for costs against an alleged impecunious company under CPR Part 25.13.(2)(c), and this is applicable irrespective of whether the company is domiciled within or outside England and Wales.

8. See Procon (Great Britain) Ltd. v. Provincial Building Co. Ltd. [1984] 1 W.L.R. 557; Keary Developments Ltd. v. Tarmac Construction Ltd. [1995] 3 All E.R. 534; Longstaff International Ltd. v. Baker [2004] 1 W.L.R. 2917 and Thistle Hotels Ltd. v. Orb Estates plc [2004] 2 B.C.L.C. 174.

9. See the notes in the White Book 2011 Vol. 1 CPR Part 25 “Interim Remedies and Security for Costs” at paragraph 25.13.12 “Condition (c): insolvent or impecunious company” to paragraph 25.13.14 “Proving insolvency or impecuniosity” at pages 730-732.

10. In 2007, Environment and Heritage Org, a limited company sought to bring Judicial Review proceedings in respect of a proposed development in De Vere Gardens in Kensington in London in R. (Environment & Heritage Org) v. Royal Borough of Kensington & Chelsea CO/9645/2007.

11. On 19 December 2007, Mr. Justice Mitting in the Administrative Court ordered the company to provide security for costs on an application by the third party Cambulo Property Holdings Ltd. and the Respondent, the Royal Borough of Kensington & Chelsea Council for £50,000 within seven days, pending which the claim would automatically be struck out.

12. As a result, the Claimant was unable to provide such a sum and the claim was accordingly struck out in accordance with the court’s order.

IV. 
Nature of alleged non-compliance

LACK OF PUBLIC ACCESS TO JUSTICE RELATING TO IMPOSITION OF CROSS-UNDERTAKINGS REGARDING INJUNCTIONS AND SECURITY FOR COSTS AGAINST BOTH INDIVIDUAL CLAIMANTS AND LIMITED COMPANIES IN ENVIRONMENTAL JUDICIAL REVIEW 

1. The Applicant complains that the failure of the UK government to remove the provision enabling the Administrative Court to require claimants in environmental judicial review proceedings to give cross-undertakings in damages for the grant of interim injunctions under section 37(1) of the Senior Courts Act 1981 and CPR Part 25.1(1)(a), is in breach of article 3.1, and article 9.2, 3, and 4 of the Convention.

2. The Applicant further complains that the failure of the UK government to remove the provision enabling the Administrative Court to require claimants in environmental judicial review proceedings to give security for costs under CPR Part 25.12.(1) and CPR Part 25.13.(2)(a)-(g) including alleged impecunious companies, is also in breach of article 3.1, and article 9.2, 3, and 4.

3. Article 3 1. provides that the party shall,

“take the necessary legislative, regulatory and other measures, including measures to achieve compatibility between the provisions implementing the”----------------,”public participation and access-to-justice provisions of this convention,”-------------------------“to establish and maintain a clear, transparent and consistent framework to implement the provisions of this Convention.”

4. The Applicant contends that the power to require such cross-undertakings for damages or to make an order for security for costs is a denial of the right to a “review procedure before a court of law and/or another independent and impartial body established by law, to challenge the substantive and procedural legality of any decision, act or omission.”

5. Article 9 2. provides that,

“Each party shall,”----------------------------------- 

(a)
-------------------------------------------

(b)
------------------------------------------- 

“have access to a review procedure before a court of law and/or another independent and impartial body established by law, to challenge the substantive and procedural legality of any decision, act or omission”--------------------------------------------------------------------------------------------------

6. Article 9 3. further provides that,

“In addition and without prejudice to the review procedures referred to in paragraphs 1 and 2 above, each Party shall ensure that, where they meet the criteria, if any, laid down in its national law, members of the public have access to administrative or judicial procedures to challenge acts and omissions by private persons and public authorities which contravene provisions of its national law relating to the environment.”

7. Finally, Article 9 4. provides that,

“In addition and without prejudice to paragraph 1 above, the procedures referred to in paragraphs”--------“, 2 and 3 above shall provide adequate and effective remedies, including injunctive relief as appropriate, and be fair, equitable, timely and not prohibitively expensive.”-----------------------

8. The Applicant contends that this right is absolute and not subject to any restrictions or restraints, and requiring to give cross-undertakings as to possible damages for the grant of an interim injunction and to provide security for costs when the Claimant is unable to do so, due to lack of means, is in breach of article 9.2, 3, and 4.

9. This would be due to the court imposing impossible requirements to block the environmental judicial review claim being brought, thus denying “access to a review procedure before a court of law and/or another independent and impartial body established by law” and the “access to administrative or judicial procedures to challenge acts and omissions by private persons and public authorities which contravene provisions of its national law relating to the environment”.

10. The proceedings would also not be rendered “fair” or “equitable” if the Claimant, whether an individual or a company is unable to have access to environmental justice as a result of being unable to give any required cross-undertakings as to damages due to lack of means, or to give security for costs if unable to provide the sum required.  

11. This would be due to the Claimant, whether able to give the cross-undertaking in damages or not, or provide security for costs would be “prohibitively expensive” in breach of article 9 4. as the damages that could in certain situations be huge, and the security for costs likewise.

12. Clearly if the individual Claimant were without financial recourses completely, or even for a Claimant of moderate but not superabundant means, the bringing of such proceedings would be rendered “prohibitively expensive”, and the same would be equally applicable for a company. 

13. Unless a protective costs cap had previously been obtained, then costs at Judicial Review hearings are currently extremely high, and depending on the length of the case may result in costs totaling many thousands of pounds.  

14. Costs of £80.000 to £100,000 or even higher have not been unknown.  There is currently no protection from such high costs unless the applicant is granted legal aid, and this would likely to be reflected in any order for security for costs.

V. 
Provisions of the Convention relevant for the communication

Article 2 – DEFINITIONS

Article 2 4.  
‘“The public” means one or more natural or legal persons, and, in accordance with national legislation or practice, their associations, organizations or groups;’

Article 2 5. 
‘“The public concerned” means the public affected or likely to be affected by, or having an interest in, the environmental decision-making; for the purposes of this definition, non-governmental organizations promoting environmental protection and meeting any requirements under national law shall be deemed to have an interest.’

Article 3 ​– GENERAL PROVISIONS 

Article 3 1. 
“Each party shall take the necessary legislative, regulatory and other measures, including measures to achieve compatibility between the provisions implementing the”-----------------------“access-to-justice provisions of this convention,”-------------------------“to establish and maintain a clear, transparent and consistent framework to implement the provisions of this Convention.”

Article 9 – ACCESS TO JUSTICE

Article 9 2. 
“Each party shall, within the framework of its national legislation, ensure that members of the public concerned

(a)
Having a sufficient interest

or, alternatively,  

(b)
Maintaining impairment of a right, where the administrative procedural law of a Party requires this as a precondition, 

have access to a review procedure before a court of law and/or another independent and impartial body established by law, to challenge the substantive and procedural legality of any decision, act or omission subject to the provisions of article 6 and, where so provided for under national law and without prejudice to paragraph 3 below, of other relevant provisions of this Convention.

What constitutes a sufficient interest and impairment of a right shall be determined in accordance with the requirements of national law and consistently with the objective of giving the public concerned wide access to justice within the scope of this Convention.  To this end, the interest of any non-governmental organization meeting the requirements referred to in article 2, paragraph 5, shall be deemed sufficient for the purpose of paragraph (a) above. Such organizations shall also be deemed to have rights capable of being impaired for the purpose of subparagraph (b) above.”

Article 9 3. 
“In addition and without prejudice to the review procedures referred to in paragraphs 1 and 2 above, each Party shall ensure that, where they meet the criteria, if any, laid down in its national law, members of the public have access to administrative or judicial procedures to challenge acts and omissions by private persons and public authorities which contravene provisions of its national law relating to the environment.”

Article 9 4. “In addition and without prejudice to paragraph 1 above, the procedures referred to in paragraphs”--------“, 2 and 3 above shall provide adequate and effective remedies, including injunctive relief as appropriate, and be fair, equitable, timely and not prohibitively expensive.”-------------------------------
VI. 
Use of domestic remedies or other international procedures

1. The current rules relating to the giving of cross-undertakings in damages for all claims, including environmental judicial review are currently provided for under section 37(1) of the Senior Courts Act 1981 and CPR Part 25.1(1)(a), and security for costs under CPR Part 25.12.(1) and CPR Part 25.13.(2)(a)-(g).
2. The Applicant currently has no proceedings in the courts where he is required to give any undertakings as to damages or provide security for costs.

VII. 
Confidentiality

The Applicant has no comments concerning confidentiality.

VIII. 
Supporting documentation

1. Judicial Review procedure – CPR Part 54 and notes from current edition of the Supreme Court Practice 2011 (White Book Vol. 1) 

(See at paragraphs 54.3.5 “Interim Remedies” and also paragraph 54.3.6 “Test for Interim Remedy”, pages 1786-1787)

2. Interim relief procedure – CPR Part 25 and notes from current edition of the Supreme Court Practice 2011 (White Book Vol. 1) 

(See paragraph 25.1.3 “Interim Remedies and the overriding objective” and in particular relating to judicial review at paragraph 25.1.7 at pages 677-679 and pages 680-681, paragraph 25.1.9 “Interim injunction (r.25.1(1)(a))” to paragraph 25.1.23  “Form of order for interim injunction” at pages 682-685, paragraph 25.1.9 “Interim injunction (r.25.1(1)(a))” to paragraph 25.1.23  “Form of order for interim injunction” at pages 682-685, paragraph 25.2 “Time when an order for an interim remedy may be made” to paragraph 25.2.6 “Directions requiring claim to be commenced (r25.2(3) and (4))”, pages 700-702, paragraph 25.3 “Effect of rule” to paragraph 25.3.10 “Duty to provide notes of the without notice hearing” at pages 703-707, paragraph 25.12.1 “Editorial introduction, Related sources and Forms” to paragraph 25.12.13  “Payment out of court” at pages 718-724, paragraph 25.13.1 “Discretionary power to order security for costs” to paragraph 25.13. 20  “Other circumstances in which security for costs may be ordered” at pages 724-734, paragraph 25.13.2 “Resident out of the jurisdiction” to paragraph 25.13.11  “Foreign claimants with property in England” at pages 726-730, paragraph 25.13.15 “Condition (e): change of address” to paragraph 25.13.20  “Other circumstances in which security for costs may be ordered” at pages 732-734, paragraph 25.13.12 “Condition (c): insolvent or impecunious company” to paragraph 25.13.14 “Proving insolvency or impecuniosity” at pages 730-732.

3. Section 37(1) of the Senior Courts Act 1981 and notes from current edition of the Supreme Court Practice 2011 (White Book Section 9 Vol. 2) (See at paragraph 9A “Powers of the High Court relating to Injunctions and Receivers” and paragraph 9A-130 “Effect of this section” to paragraph 9A-131 “Applications for Injunctions”, at pages 2467-2469)

4. Ministry of Justice consultation paper entitled “Cross-undertakings in damages in environmental judicial review claims” published on 24 November 2010

Case law on granting of interim injunctions and stays and cross-undertakings as to damages 

5. R. v. Secretary of State for Education ex parte Avon County Council [1991] 1 Q.B. 558
6. R. v. Inspectorate of Pollution ex parte Greenpeace Ltd. (No. 1) [1994] 1 W.L.R. 570 

7. R. v. Secretary of State for the Environment ex parte Royal Society for the Protection of Birds [1995] 7 Admin. L. R. 434
8. R. v. Ashworth Hospital Authority ex parte H [2003] 1 W.L.R. 127
9. Staines v. Walsh [2003] EWHC 1486 (Ch) ); [2003] WL 21554792

10. Sinclair Investment Holdings S.A. v. Cushnie [2004] EWHC 218 (Ch) ); [2004] WL 229245

Case law on security for costs regarding companies

11. Procon (Great Britain) Ltd. v. Provincial Building Co. Ltd. [1984] 1 W.L.R. 557

12. Keary Developments Ltd. v. Tarmac Construction Ltd. [1995] 3 All E.R. 534

13. Longstaff International Ltd. v. Baker [2004] 1 W.L.R. 2917

14. Thistle Hotels Ltd. v. Orb Estates plc [2004] 2 B.C.L.C. 174.
Statutory provisions

15. Section 78 to section 81 of the Town and Country Planning Act 1990 (See in Town and Country Planning Act 1990)

16. Article 23 of the Town and Country Planning (General Development Procedure) Order 1995 (See in Town and Country Planning (General Development Procedure) Order 1995)

17. Section 20 to section 22 of the Planning (Listed Buildings and Conservation Areas) Act 1990 (See in Planning (Listed Buildings and Conservation Areas) Act 1990)

18. Regulation 8 of the Planning (Listed Buildings and Conservation Areas) Regulations 1990 (See in Planning (Listed Buildings and Conservation Areas) Regulations 1990)

Judicial Review application for permission (R. (Environment & Heritage Org) v. Royal Borough of Kensington & Chelsea CO/9645/2007)

19. Judicial Review Claim form in R. (Environment & Heritage Org) v. Royal Borough of Kensington & Chelsea CO/9645/2007 dated 30 October 2007

20. Security for Costs Order for £50,000 of Mr. Justice Mitting in R. (Environment & Heritage Org) v. Royal Borough of Kensington & Chelsea CO/9645/2007 dated 19 December 2007

IX. Summary

LACK OF PUBLIC ACCESS TO JUSTICE RELATING TO IMPOSITION OF CROSS-UNDERTAKINGS REGARDING INJUNCTIONS AND SECURITY FOR COSTS AGAINST BOTH INDIVIDUAL CLAIMANTS AND LIMITED COMPANIES IN ENVIRONMENTAL JUDICIAL REVIEW 

1. The Applicant complains that the current provisions for requesting the Claimant in environmental judicial review claims, whether individual or a company, to give a cross-undertaking as to damages of any opposing party under section 37(1) of the Senior Courts Act 1981 and CPR Part 25.1(1)(a) prevents access to justice in environmental judicial review claims if the Claimant cannot provide them if so required.

2. The Applicant further complains that the current provisions for requesting the Claimant in environmental judicial review claims, whether individual or a company, to provide in certain circumstances security for costs and security for costs under CPR Part 25.12.(1) and CPR Part 25.13.(2)(a)-(g) prevents access to justice in environmental judicial review claims if the Claimant cannot provide such security as ordered.

3. The Applicant contends that all of this is therefore in breach of Article 3 1., and article 9 2., and 9 3., and 9 4.

4. This is in addition to the fact that the Applicant complains that Judicial Review is also neither an “adequate”, “effective” or “fair” or “equitable” procedure in comparison to the current statutory right of appeal enjoyed by an unsuccessful Applicant for planning permission to the Planning Inspector in any event in applications ACCC/C/2011/60 and ACCC/C/2011/61.

5. The Applicant also complains of the risk of incurring massive damages claims in cross-undertakings by unsuccessful Claimants, whether individual or a company, and also being required to provide high levels of security for costs in such claims, are “prohibitively expensive” in any event, and also regarding the lack of such conditions being imposed in appeals by the Applicant for planning permission to the Planning Inspector, neither an “adequate”, “effective” or “fair” or “equitable” procedure in comparison.

6. The Applicant therefore contends that this is also further in breach of Article 9 4.

V. 
Signature

Signed

Mr Terence Ewing 

XI.
Address

Secretary to the Aarhus Convention
United Nations Economic Commission for Europe

Environment and Human Settlement Division

Room 332, Palais des Nations

CH-1211 Geneva 10, Switzerland

Dated 3 January 2012
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