Findings on ACCC/C/2010/50

Findings and recommendations with regard to
communication ACCC/C/2010/50 concerning compliancky
the Czech Republic

Adopted by the Compliance Committee on 29 June 2&

. Introduction

1. On 14 June 2009, the Czech organization Environahdssw Service (“Ekologisky
pravni servis”) (hereinafter, “the communicant”)bsitted a communication to the
Compliance Committee alleging a failure by the @zdRepublic to comply with its
obligations under article 3, paragraph 1, articlepéragraphs 3 and 8, and article 9,
paragraphs 2, 3 and 4, of the Convention on Actessformation, Public Participation in
Decision-making and Access to Justice in EnvirortaleMatters (hereinafter “the Aarhus
Convention” or “the Convention”).

2. The communication alleges that the law and pracifdbe Party concerned provides
for a restrictive definition of who may be partiesenvironmental decision-making due to
the so called “impairment of rights doctrine”, thigstricting standing for individuals in a
number of cases, relating, among others, to land asd building permits. The
communication further alleges that the Party camegrprovides limited rights to non-
governmental organizations (NGOs) to challengestiestantive and procedural legality of
environmental permits falling under article 6 ofetlConvention; and that the Party
concerned does not provide for review procedurdls kspect to administrative omissions
regarding activities subject to article 6. For thesasons, the communication alleges that
the Party concerned fails to comply with article garagraph 2, of the Convention,
especially with respect to the review of issuesenratticle 6, paragraphs 3 and 8. The
communicant also alleges that, in light of the aharticle 2, paragraph 5 is not properly
transposed into Czech legislation.

3. The communication further alleges that becausenaiderable part of the members
of the public, including NGOs, have no access taricporocedures for the review of acts and
omissions relating to the environment, includingsth relating to land use plans, the Party
concerned fails to comply with article 9, paragr&plof the Convention. It also alleges that
because courts may order injunctive relief onlwémy few cases, remedies are ineffective
in environmental matters and that the Party corezbtthus fails to comply with article 9,
paragraph 4, of the Convention. Finally, the comitation alleges that the Party concerned
in general fails to provide for a sufficiently cte&ransparent and consistent framework on
access to justice, as required by article 3, papyt, of the Convention.

4, At its twenty-ninth meeting (21-24 September 20106¢ Committee determined on
a preliminary basis that the communication was adibie.

5. Pursuant to paragraph 22 of the annex to decigfoofithe Meeting of the Parties to
the Convention, the communication was forwardeth® Party concerned on 14 October

! This text will be produced as an official Unitiddtions document in due course. Meanwhile editorial
or minor substantive changes (that is changes vdriemot part of the editorial process and aim at
correcting errors in the argumentation, but havénmmact on the findings and conclusions) may take
place.
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2011. On the same date, a number of questions sereto the communicant soliciting
clarification and additional information on a numl¢issues in the communication.

6. At its thirty-first meeting (22-25 February 2011ihe Committee agreed to discuss
the content of the communication at its thirty-setmeeting (11-14 April 2011).

7. The Party concerned responded to the allegatiotteeafommunication on 14 March
2011.
8. The Committee discussed the communication at itb/tkecond meeting, with the

participation of representatives of the communigard the Party concerned. At the start of
the discussions, the Committee informed the pattiasat the upcoming fourth session of
the Meeting of the Parties the composition of them@ittee would be altered. As a

consequence, there was a high probability thatideretion of the communication would

not be concluded by the Committee in its curremhgosition, but would continue after the

fourth session with three of the Committee membiepdaced. At the same meeting, the
Committee confirmed the admissibility of the comnaation.

9. The communicant provided a written version of ital statement on 21 April 2011.
The Party concerned submitted additional infornmatim the Committee on 31 May 2011,
and the communicant on 1 June 2011. By letter &frie 2011, the communicant reacted to
the submissions of the Party concerned dated 31204§.

10. The Committee prepared draft findings at its thsixth meeting (27-30 March
2012) completing the draft through its electronécidion-making procedure. In accordance
with paragraph 34 of the annex to decision /7, dhaft findings were then forwarded for
comments to the Party concerned and to the commniion 4 May 2012. Both were
invited to provide comments by 1 June 2012.

11. The communicant and the Party concerned provideshwnts on 30 May and 22
June 2012, respectively.

12. At its thirty-seventh meeting (26-29 June 2012% @ommittee adopted its findings
and agreed that they should be published as a fopmasession document to the
Committee’s thirty-ninth meeting (11-14 Decemben2) It requested the secretariat to
send the findings to the Party concerned and theramicant.

Summary of facts, evidence and issués

Legal framework

The Czech Constitution and the Convention

13. According to the Czech Constitution (art. 10), inttional agreements that have
been approved by the Parliament and that are lgnidinthe Czech Republic constitute a
part of the legal order and in case of conflicthwd national law, the international
agreement will apply. However, the Czech courtsehheld that the provisions of the
Aarhus Convention cannot be directly applicableth&y are not “sufficiently specific” or

2

This section summarizes only the main factsjewte and issues considered to be relevant to the
question of compliance, as presented to and camsidey the Committee.
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“self-executing”, that the citizens cannot deriveit rights directly from the Convention
and that therefore there is a need for nationaldmpnting legislatios.

Generally on standing in administrative law

14. Under Czech law, standing criteria in civil and adistrative procedural law are
based on the so-called “infringement of rights doet. According to this doctrine, parties
to a procedure should be able to prove that theg kaperienced a violation of their rights
due to a situation subject to that procedure.

15. Under the Code of Administrative Justice (law nd0/R002 Coll., hereafter
CAdminJ) section 65, the following persons haveditag to initiate a review procedure of
acts of administrative authorities: (a) persons sehaghts or obligations were “created,
changed, nullified or bindingly determined” by thect; and (b) other parties to
administrative proceedings who assert that thaihtsi have been infringed in these
proceedings, which could lead to illegality of tfieal act (translation provided by the
communicant).

16. Such a right exists when a person has alreadycjatéd in an administrative
procedure (other than an EIA procedure, as to whézhpara. 26 below). Specifically, the
Code of Administrative Procedure (law no. 500/2@»}, hereafter CAdminP) section 27,
states that standing is granted to: (a) the pesyavifo submitted the request/application for
a permit (applicant/developer); (b) in procedunasiated ex officio, persons for whom a
decision has established, changed or cancelledrigbis or obligations; (c) other persons
concerned “as far as their rights or obligations loa directly affected by the administrative
decision”; and (d) persons who are determined atiepato a procedure, according to
special laws.

17. In addition, CAdminJ section 101a-101d provides &opossibility to judicially
review measures of a general nature, such as Bngdlans.

Review of administrative omissions

18. CAdminJ section 79 provides that “a person who hssd to no effect all the
remedies that the procedural regulation applicatide the proceedings before an
administrative authority stipulates for his protexstagainst inactivity of an administrative
authority, may claim through an action that a céompose on the administrative authority
the duty to render a decision in rem or issue dificate.” (translation by the Party
concerned)

19. CAdminP section 80 (2) stipulates that “measuresedi against inactivity shall be
taken by the superior administrative authority alsothe event that the competent
administrative authority fails to commence procagdiwithin the deadline of 30 days of
the date when it learnt of facts substantiatingcti@mencement of proceedings ex officio”.
(translation by the Party concerned)

Injunctive relief criteria

20. The CAdminJ provides for two types of injunctiveligé suspensory effect
(CAdminJ section 73) and preliminary injunction (€#AinJ section 38).

For example, decision of the Constitutional Cofi2 September 2010, no. | US 2660/08; decisiohefSAC of 27
March 2010, no. 2 As 12/2006-111; and decisiomef$AC of 24 January 2007, no 3 Ao 2/2007-42.
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21. Suspensory effect means that the legal force amoramability of the contested
decision is suspended. An action against a comteste does not have suspensory effect
unless otherwise provided by law, but the Court maspend the act, at the request of the
claimant, provided certain conditions are met.

22. A preliminary injunction is an order granted in pesse to a request by the
applicant, lodged together with the action, for tlert to impose on the parties the duty to
perform something, to refrain from something otdierate something.

23.  Suspensory effect means that the contested astisuspended entirely, while, in the
case of a preliminary injunction, the court hasatge flexibility. Namely, the contested
action may be partially or entirely suspended dmddourt may also adopt a range of other
measures to ensure that the requirements of theequbnt judgment can actually be
implemented.

24.  The relationship between suspensory effect andngirery injunction is mutually
exclusive: where suspensory effect can be grardedntaction or where an action has
suspensory effect on the basis of law, a prelimyifgunction cannot apply.

EIA procedure and standing

25. The EIA procedure is regulated by the EIA Act. Tgrecedure is a self-contained
process that is completed with the “EIA findingaihich are not binding, but constitute an
opinion on the basis of which the next step in tleeision-making for a development
consent takes plac€or projects subject to annex Il of the EIA prasedunder the law of

the European Uniohthe authorities examine whether an EIA procedsingecessary to be
carried out (“screening”) and issue a screeningclmion with the outcome of the
examinatior?.

26. The EIA procedure is open to participation by thebl. However, as it is
considered to be a self-contained procedure, pyldidicipation opportunities may be
limited to the EIA procedure only with no possityilifor the public to participate in the
other parts of the decision-making process.

27. An amendment to the EIA Act was passed in Decerib8p. The new section 23,
paragraph 10, states that environmental NGOs whidimit comments during the EIA
procedure have the right to initiate a review pthoe before the court against the
development consent decision issued after the Blcquure. A lawsuit based on this
provision does not have suspensory effect, butedinpinary injunction may be sought
under administrative procedural law (CAdminJ set88).

Other environmental decision-making processes andanding

28. Depending on the project, a number of permits maydguired for its approval.
Apart from the carrying out of the EIA procedureigihwill serve as a basis for the issuing
of the permit for the activity itself (a buildingepmit in most cases), the developer may need
to acquire separate permits according to the lagsilating building, nature protection,
water protection, air quality, integrated pollutipnevention and control, mining, public
health protection and nuclear activities. Thoseslavay also regulate standing.

IS

Council Directive of 27 June 1985 on the assessofaht effects of certain public and private
projects on the environment (85/337/EEC)(OJ L 1751985, p. 40).

The parties in their submissions refer to theA'Ehdings” as EIA statements or final opinions aod
the “screening conclusions” as EIA screening dentsi
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29. For example, the Health Protection Act (sectiorpafa. 1) provides for the issuance
of a permit from the authorities for an operatarder certain conditions. With respect to
standing, according to the Act (section 94, paja.tBe only party to the administrative
procedure according to section 31 paragraph lechtt shall be the applicant.”

30. Similarly, the Nuclear Act (“Act on Peaceful Exghtion of Nuclear Energy”)
provides for the issuance of a number of decisamson the subject of standing states that
“the operator shall be the only party to the praced according to this act” (section 14,
para. 1, translation provided by the communicant).

Substantive issues

31. The substantive issues raised by the communicéater® provisions of the Czech
legislation in general and their interpretationtbg courts.

Article 3, paragraph 1

32. The communicant alleges that the Party concernegeneral fails to comply with
article 3, paragraph 1, of the Convention, becawsther the law implementing article 9,
paragraphs 3 and 4, nor court practice, demonstratéear, transparent and consistent
framework to implement the latter provisions.

Article 6, paragraphs 3 and 8

33.  Projects within the scope of article 6 of the Cartian often require a multi-layer
permitting process, including an EIA procedureaad use permit and a building permit.
According to the communicant, the public has a wadportunity to participate in the EIA
procedure, but not in the later stages of the géngiprocess. The Building Act provides
for a limited scope of public participation to “gens, whose property rights or some other
rights in rem to neighbouring land or structuresréon are likely to be directly affected”
only (translation provided by the parties). The cwmicant alleges that this means that
some categories of the public concerned, such maante, are excluded from public
participation in land use and building permittingpgesses. In support of its claim, the
communicant submits that the Supreme Administra@aurt (SAC) has ruled that the
Building Code defines the parties to the buildingpgedure and it explicitly excludes
tenants of flats and non-residential premfsés.addition, the EIA procedure is seen as a
self-contained procedure and not as part of thési@emaking procedure leading to a land
use or building permit. This means that memberthefpublic who participate in the EIA
procedure may not be able to participate in sutesstgphases of the permitting process.
Furthermore, the comments of the public duringEh% procedure are not necessarily taken
into account in the subsequent phases of the oces

34.  For these reasons, the communicant alleges thathGegislation does not allow for
effective public participation and that the comnseaf the public are not duly taken into
account in the decision-making process, as requiretér article 6, paragraphs 3 and 8, of
the Convention.

35. The Party concerned disagrees with the commungaiiegations. It submits that
public participation opportunities are widely proed to members of the public at all stages
of the EIA procedure. In addition, public partidioa opportunities are widely provided to
individuals and environmental NGOs on the basighef CAdminP, section 27 and the

SAC decision of 2 March 2005, no. 2 As 1/2005482nslation of relevant excerpts provided by the
communicant).
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special laws that grant NGOs the right to be ayp@artvarious decision-making procedures.
The Building Act is one such special law. The Paroncerned concedes that that Act
defines as parties mainly persons whose propertg ogm rights are likely to be directly
affected, but submits that this law is currentlynigeamended to include the possibility for
members of the public in general to submit commehsng the procedure. The Party
concerned also clarifies that according to thespmidence of the Constitutional Court the
“directly affected property/in rem rights” criterids assessed by administrative authorities
on the basis of the nature of the building strugtits impact on the environment and the
given circumstanceslt submits that anyone may therefore have theistat a neighbour in
proceedings - even the most distant neighbour, asctine owner of a very distant plot of
land or structure.

Article 9, paragraph 2

36. The communicant alleges that the Party concernigsl tta comply with article 9,
paragraph 2, of the Convention, for the followiegsons:

€) Since the criteria in Czech law determining thetiparto environmental
decision-making procedures subject to article &haf Convention are
restrictive, members of the public cannot accegieweprocedures;

(b) NGOs have limited rights to seek review of the samt$ve legality of
environmental permits;

(c) There is no possibility to seek judicial reviewasfministrative omissions
related to activities covered by annex | to the @anion.

(a) Criteria for locus standi

37. The communicant alleges that since some membetheopublic concerned (i.e.
individuals who are affected or likely to be affettby, or have an interest in, the
environmental decision-making, but do not haveeal right to this land or the structure”),
do not have a right to participate in the decisiaaking process beyond the EIA procedure,
they accordingly have no standing under Czech ¢asetk a review of the decision, and the
Party concerned thus fails to comply with artié)goaragraph 2, of the Convention.

38. In support of its allegation, the communicant subntinat the SAC has ruled that

“the tenant of real property on the area reguldigdthe land use plan does not have
standing to sue for abolishing of the respectivel lase plan or its part”, because the rights
of the tenants “are not related directly to theaa¢land) in question, but to the person
(owner) who enabled them to use it on the baseutiract”?

39. The Party concerned disagrees and maintains tre¢hQaw is in compliance with
the Convention. The Party concerned adds thatrdicgpto the explanatory memorandum
of the CAdminJ and related case lagection 65 of the CAdminJ (see para. 15 above) is
be applied in such a way that the rights of indiaild to contest an administrative procedure
are not conditional on previous participation almattan application for review of a decision
may be brought by anyone who claims that his/tghtsi have been impaired by a decision
of an administrative authority. The Party conceroiggls jurisprudence that it alleges speaks
for the ad hoc interpretation of the “directly affied rights” by the authorities and the rights
of distant neighbours. In the case of NGOs, stap@mgranted to an organization that has

Constitutional Court File No. PIl. US 19/99 of 22idh 2000.

SAC decision of July 2009, no. 1 Ao 1/2009-12@r{slation of relevant excerpts provided by the
communicant).

9 SAC decision of 23 March 2005, no. 6 A 25/2002-42)

o ~
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submitted written comments on the EIA documentatinaxpert report within the deadlines
prescribed by law (EIA Act, section 23(10)), oitifvas a party to a previous authorization
procedure.

(b) NGOs and right to review substantive legality

40. According to the communicant, the impairment ohtggdoctrine substantially limits
the position of NGOs before the courts. NGOs magk smurt protection only with regard
to their procedural rights in the decision-makirggqedure, because procedural rights are
the only “subjective rights” that NGOs are grant&lich procedural rights arise, if for
instance, NGOs patrticipate in a hearing. Howev& (N cannot, for example, argue that a
project not subject to EIA procedure should havenbgo. The communication claims that
the amendment of the EIA Act (see para. 27 abooe} ahot greatly improve the situation.

41. The communicant provides a list of decisions of $#C to support its submission
that NGOs promoting environmental protection caly aeek review with respect to their
procedural rights° It submits that this is because NGOs are not hsldesubstantive rights
which could be affected by the authority’s decisinaking, and moreover cannot claim that
their right to a favourable environment (eitheritloavn or that of their members) has been
infringed. No jurisprudence issued after 2009 heentprovided.

42. The Party concerned contends that under Czech laaen locus standi is
established, the review of the contested adminigradecision concerns both the
procedural and substantive legality of the act. Elesv, while noting that the law does not
make an explicit distinction in this regard, thertiPaoncerned concedes that in practice
jurisprudence may limit the scope of review of NGl@ims to those claims relating to their
procedural rights, and also the scope of reviewhefindividuals’ claims to those claims
relating to their affected rights.

(c) Judicial review of administrative omissions

43. The communicant alleges that the courts interpeetian 79 of the CAdminJ) in
such a way that in effect no person can initiatevaew procedure in situations where an
administrative authority fails to start a procedareofficio where the law requires it to do
so. This situation, according to the communicastnot in compliance with article 9,
paragraph 2.

44. In support of its allegation, the communicant cite® decisions of the SAE,in
which the Court ruled that the Court cannot orderaaministrative authority to start
administrative proceedings when there is a suggestiat such proceedings should start;
but can only order the authority to issue a denisio the context of administrative
proceedings that have already started.

45.  The Party concerned disagrees with the commungadtegations and refers to
CAdminP, section 80(2) and CAdminJ, section 79 (seas. 18 and 19 above).
Article 9, paragraph 3

46. The communicant alleges that since there has beetirect transposition of article
9, paragraph 3, into Czech law, the situationsosf-compliance with article 9, paragraph 2,

10

11

SAC decisions of 29 July 2004 no. 7 A 139/20016630 January 2008, no. 8 As 31/2006-78; of 16
July 2008, no. 8 As 35/2007-92; of 11 December 20088 As 31/2008-72; of 11 December 2008,
no. 6 As 18/2008-107; of 31 March 2009, no. 8 AR009-58; of 22 July 2009, no. 5 As 5As
53/2008-243(translation of relevant excerpts pregitdly the communicant).

SAC decisions of 26 June 2007, no. 4 Ans 10/2@6Bd of 29 May 2008, no. 2 Ans 2/2008-57
(translation of relevant excerpts provided by tbmmunicant).
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may also be considered under article 9, paragrapih& communicant brings the following
issues in particular to the attention of the Cornteeit

€) Czech legislation does not allow members of thdipub participate in
certain permitting procedures and excludes them freview procedures;
and

(b) Affected persons have limited rights to ask forieawof land use plans

(including no access to the courts).

(a) Exclusion of any possibility for court review permitting procedures

47. The communicant alleges that members of the publiduding individuals and
NGOs, have no right to seek the review of permatpnocedures under certain laws, such as
the Public Health Protection Act (with respect tise exceptions), the Nuclear Act and the
Mining Act. Under these laws only the applicants f@ permit may be parties to
administrative procedures and have the right t& sedew. The communicant submits this
is not in compliance with article 9, paragraphfthe Convention.

48.  With respect to noise and the Public Health PraiacAct, the communicant cites a
decision by the City Court of Prague which denitthding to a member of the public who
asked the court to review a noise exception datisidve Court refused standing on the
ground that she was not a party to the adminisgairocedure (she had asked to be but was
refused). The SAC subsequently annulled this datidiut for formal reasons and without
commenting on the ruling of the City Cotft.

49.  With respect to the Nuclear Act, the communicarinsits that the SAC has ruled
that “the procedures according to the Nuclear Aetancentrated to ensure safety of using
the nuclear energy [...] Therefore, it is not necassaeither taking in mind the
requirements of the Aarhus Convention, that theipwoncerned should necessarily have
right to participate in all such proceduré$The SAC has also ruled that “Judicial review
of the decisions issued according to Section lth@fNuclear Act is possible, but the only
possible plaintiff is the only party to the admingdive procedure, i.e. the applicant. The
plaintiff (an NGO) does not have standing to sughsiecision.** The Constitutional Court
has ruled that “NGOs cannot claim a right for acianable environment, as it can self-
evidently belong only to natural, not legal persons] In the administrative procedure
concerning permission for starting the operationshie nuclear power plant, rights of an
environmental NGO for protection of life, privacy favourable environment could not be
affected, because these rights cannot belong &l [egrsons. Therefore, they also cannot
claim violation of the right for access to courtiédprocess of law) with that respett.”

50. The Party concerned for the most part disagreds thé communicant. It contends

that the authorization of a project under Czech laguires a series of administrative
procedures and the most important of these (su¢haase under the Building or EIA Acts)

are fully open to the public concerned, includiegants. It submits that this approach is in
accordance with the Convention.

1

1

1

1

2

3

4

3]

City Court of Prague decision of 26 September 260712 Ca 47/2006 and SAC decision of 29
April 2009, no. 4 Ads 79/2008-61.

SAC decision of 9 October 2007, no. 2 As 13/2006-translation of relevant excerpts provided by
the communicant).

SAC decision of 19 May 2010, no. 2 As 9/2011-ltsdnslation of relevant excerpts provided by the
communicant).

Decision of the Constitutional Court of 2 Septen®@10, no. | US 2660/08 (translation of relevant
excerpts provided by the communicant).
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51. With respect to noise and nuclear matters, theyPashcerned agrees with the
communicant’s account of the parties to those mhos. However, it notes that in the case
of an application under the integrated pollutioayemtion and control procedure, “party” is
defined more broadly to include the municipalityvithose territory the facility is to be
located, the regional authority, NGOs, public seevcompanies, confederation employers
and business chambers that aim to promote andopqiafessional or public interests.

(b) Limited access of affected persons to reviescedures for land use plans

52. The communicant alleges that while Czech law prewidor the possibility of
judicial review of measures of general nature (CAdhsections 101a-101d, the courts have
interpreted the law in a way that prevents membérhe public, including NGOs, from
seeking review of land use plans.). In this regaoimmunicant refers to the decision by the
SAC that “the tenant of real property of the areguftated by the land use plan does not
have standing to sue for abolishing the respeckivel use plan or its part®” The
communicant alleges that the courts use the Bugldiot to interpret this provision of the
CAdminJ. As noted previously, the Building Act sifieally limits parties to the procedure
to the applicant and the “neighbours” (those whaehin rem rights)). According to the
communicant, this constitutes non-compliance wittticle 9, paragraph 3, of the
Convention and has particular relevance for plar$ grogrammes under article 7 of the
Convention.

53. The Party concerned refutes the communicant’s afieg. It submits that a land use
plan is not a regulation or a decision, but an aishiative act that is issued after a long and
complicated process. In granting locus standi, dberts apply the impairment of rights
doctrine, as set out in CAdminJ section. 101layhjch is appropriate as an application to
cancel a land use plan should not be made by pystree, but rather only those who claim
that their rights have been impaired by the plarthis regard the Party concerned considers
quite appropriate the obiter dictum by the SAC whéan be seen as a guideline for the
courts’ future decision-making: “in view of the daations following for the Czech
Republic from international law and European Comityulaw, it cannot bea priori ruled

out thatlocus standi to lodge an application...could also be affordedrtembers of the
‘public concerned’ within the meaning of art. 9 @)d (3) of the Aarhus Conventiot.”
The Party concerned also submits that this supptertsubmission that the Czech courts
tends to construe locus standi extensively, inclgdiotential direct application of the EU
acquis. It cites a subsequent decision by the Sra@tig locus standi to an NGO to review
the merits of a decision concerning visitor ruléshe Sumava National Park in which the
Court derived standing for the NGO directly frome tharhus Convention provisiof.
Moreover, the Party concerned states that, whidé ¢hse concerned a general measure and
not a land use plan, the SAC decision concerniagSthimava National Park can be viewed
as a pioneering decision. It is not aware of arheptases that follow up or extend that
decision.

54. The communicant, in response to the references rogdibe Party concerned to
jurisprudence, contends that the SAC repeatedlymidied lawsuits lodged by
environmental NGOs concerning land use plans anttiores a 2011 decision in which the
SAC ruled that “it is necessary to insist on thguieement of infringement of right by the
act of general measure which is subject to review] Only a person who has direct

16

17
18

SAC decision of 21 July 2009, Ref. No. 1 Ao 1/200E20 (translation of relevant excerpts provided
by the communicant and the Party concerned).

Ibid.

SAC decision of 13 October 2010, Ref. No. 6 Ao 828 43 (translation of relevant excerpts
provided by the communicant and the Party concérned
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10

relation to the area, regulated by the land use, an be infringement on his rights by

adoption of the plan. Therefore, an environment&Nis not entitled to file a lawsuit

against the land use plafi.”

Article 9, paragraph 4

55. The communicant focuses its allegations on injwectelief measures, as follows:
€) The criteria for injunctive relief are too restiet; and

(b) EIA screening conclusions and EIA findings are eded from the
possibility of direct court review.

(a) Criteria for injunctive relief

56. According to the communicant, the time to procesase before the courts is very
lengthy, while the criteria for injunctive reliefeainterpreted and implemented in a very
restrictive manner. It alleges that this constgut@n-compliance with article 9, paragraph
4, of the Convention, which requires effective reime and access to injunctive relief.

57. The communicant alleges that, in particular, thadition that the requester has to
prove ‘“irreparable damage”, is very difficult tolffluand in practice is never met. The
communicant also maintains that while the critésiaa preliminary injunction are less strict
than for suspensory effect (“serious” instead afefparable” harm), the likelihood that
either is actually granted is very rare. For NG@ss very difficult to prove harm that
“irreparable” or “serious”, because this is usuafiterpreted to require harm to subjective
rights and not of public interest rights.

58. The communicant cites a 2004 decision of the Disttiourt of Plzen, according to
which “the nature of the land use permit excludes,the general level, to cause the
‘irreparable harm’ as supposed by Section 73 (2} éfdminJ, because such decision does
not constitute the right of the investor to starthwbuilding of the project?® The
communicant claims that this decision has beeneguimt many other decisions of regional
courts. Though some courts have opted for a mbedl interpretation, the communicant
alleges that the typical line of argumentationhatt“granting injunctive relief would in
practice mean stopping the construction of worksjctv would cause ‘delays in the
timetable of constructions’, extract costs withi@es impacts on public budgets and would
influence the protection of life and health of theabitants of the affected municipaliti€s”.

59. The communicant concedes that, with respect tor¢hiew of EIA findings, the
SAC has ruled that the courts shall grant injurectislief on the basis of article 9, paragraph
4 of the Convention, if the members of the publimeerned ask for it in their lawsuit
concerning environmental protection, so that itnmanhappen that by the time of the
hearing, the project in question is already redliza the view of the communicant, the
SAC's ruling is positive, but the practice of admtrative courts is to interpret the SAC'’s
ruling in a very restrictive way. While requests fmspensory effect have been granted in
some cases, in many others it has been refusgghrticular, the construction of highways
is seen as a project of general public interestigjndctions are not granted.
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SAC decision of 27 January 2011, no. 7 Ao 7/20133-(translation of relevant excerpts provided
by the communicant).

District Court of Plzen of 5 November 2004, no.G& 14/2004 (translation of relevant excerpts
provided by the communicant).

Decision of the City court of Prague of 2 July 20fef. no. 6 Ca 7/2008 (translation of relevant
excerpts provided by the communicant).
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60. The Party concerned contends that the Conventevefeit to Parties’ discretion to
decide the form and conditions of injunctive reli&he form of injunctive relief and its
conditions must be such that the measure prevertgeisible damage to the environment.
Hence, the Convention (and EU Directives 85/337/EB@ 96/61/EC), does not require
that injunctive relief be granted automaticallytie case of any action lodged by the public
concerned; rather the courts have to examine whétbegoroject for which the permits have
been issued will have an irreversible impact on é&meironment. The courts evaluate
whether an activity causes a particular risk togheironment and whether it is necessary to
issue injunctive relief. The Party concerned mamstahat the requirements of article 9,
paragraph 4, of the Convention are adequatelyatefiein Czech legislation and this is
further supported by the case-law of the admirtisgacourts®?

(b) No court review for EIA screening conclusiomsl&E1A findings

61. The communicant alleges that since the EIA findiagsnot seen as “binding” under
Czech law and thus are not considered to infritgestubjective rights of the members of
the public, judicial review is not possible. Then@aunicant notes that the SAC has ruled
that “article 9 of the Aarhus Convention shall et interpreted in a way that it requires
separate review of any decision, act or omissioth@é scope of permitting the activities
subject to article 6 in a separate review procedame that “it is sufficient if such acts are
subject to the review procedure at the stage whey ¢an infringe the subjective rights of
the affected person$®In addition, the SAC has stated that in generalethis no need for
the screening conclusion to be examined separftaly the subsequent permits and that
EU law leaves it to the discretion of its Membeait€6 to decide at what stage the decisions,
acts or omissions can be challengefihe communicant alleges that the above has been th
standard line of interpretation by the MinistryErivironment and the courtsand that this
constitutes non-compliance with the requirementiicle 9, paragraph 4, for adequate,
timely and effective remedies.

62. The Party concerned maintains that, in relationht review of EIA findings and
screening conclusions, Czech law fulfils the regnents of article 9, paragraph 4, of the
Convention to a satisfactory level. Under Czech, o EIA procedure is not integrated in
the decision-making process, but is a separateepsathat serves as an expert basis for the
final authorization of the activity. The review afts of administrative authorities is allowed
only at a stage when such acts may interfere wvhighleégal sphere of natural and legal
persons, and the EIA findings are not such anTwt. Party concerned contends that this
approach is in compliance with the Convention.

Consideration and evaluation by the Committee

63. The Czech Republic deposited its instrument of ssio@ on 6 July 2004. The
Convention entered into force for the Czech Rejpuli 4 October 2004.

64. The Committee decides not to deal with the allegatiof non-compliance with
article 3, paragraph 1, of the Convention, becdbses was a clear understanding by the
parties and the Committee of the applicable law dhds the allegations of the
communicant in this respect have not been subatedti

In particular, SAC decision of 29 August 2007, Red. Nl As 13/2007-63.

SAC decision dated 29 August 2007, ref. no. 1 A24@6-63 (translation of relevant excerpts
provided by the communicant).

SAC decision of 29 August 2007, ref. no. 1 A08/7-63 and SAC decision of 5 September 2009,
ref. no. 2 As 68/2007-50 (translation of relevaxterpts provided by the communicant).

SAC decision of 29 August 2007 no.1 As 13/2007-63.
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The definition of “the public concerned” and tenans (art. 2, para. 5)

65. The public participation provisions in article 6tbe Convention mostly refer to the
“public concerned”, i.e. a subset of the public latge. The members of the public
concerned are defined in article 2, para. 5 ofGbavention on the basis of the criteria of
“affected or likely to be affected by”, or “havira interest in”, the environmental decision-
making. Hence, the definition of the Conventiorpatly based on the concept of “being
affected” or “having an interest”, concepts which also found in the Czech legal system.

66. While narrower than the definition of “the publicthe definition of “the public
concerned” under the Convention is still very brodthether a member of the public is
affected by a project depends on the nature arel @fizthe activity. For instance, the
construction and operation of a nuclear power phaay affect more people, within the
country and in neighbouring countries, than thestrmiction of, say, a plant for tanning or a
slaughterhouse. Also, whether members of the piialgcan interest in the decision-making
depends on whether their property and other relatgds (in rem rights), social rights or
other rights or interests relating to the environmmmay be impaired by the proposed
activity. Importantly, this provision of the Conwem does not require an environmental
NGO as a member of the public to prove that itdéesgal interest in order to be considered
as a member of the public concerned. Rather, art&;l paragraph 5, deems NGOs
promoting environmental protection and meeting eeguirements under national law to
have such an interest.

67. A tenant is a person who holds, or possesses fortinge, land, a
house/apartment/office or the like, from anothaspe (usually the owner), usually for rent.
An activity may affect the social or environmentiglhts of the tenants, especially if they
have been or will be tenants for a long periodiroit In that case, to a certain extent, the
interests of the tenants would amount to the istereof the owners. Although the
relationship of the tenant to the object is alwaysrmediated, since tenants, even short-
term tenants, may be affected by the proposedigtikiey should generally be considered
to be within the definition of the public concernadder article 2, paragraph 5, of the
Convention and should therefore enjoy the sametsigls other members of the public
concerned.

Effective public participation at each stage (art6, para. 3)

68. During the discussion of the communication at them@ittee’s thirty-second
meeting, the Party concerned explained that inrthéti-layer decision-making process
proscribed by Czech law, the building permit cangtis the final permit/decision in the
context of article 6 of the Convention. The followielements were also clarified: that the
EIA findings are not a decision in themselves, diasis for the subsequent land use and
building permitting processes; that the EIA progedis an open participatory process,
whereas participation in the decision-making far subsequent phases is limited to those
members of the public that are recognized by lavipagties” to the land use and building
proceedings; that, consequently, members of thégedincerned during the EIA procedure
are not the same as the members of the publicdnstibsequent land use and building
permitting procedures; that NGOs have limited gttt participate after the conclusion of
the EIA procedure; and that tenants, while they rbayable to participate in the EIA
procedure, are not able to participate in the syeset stages, because the law does not
recognize them as “parties” to those proceduresysually limits parties to natural persons
whose in rem rights are affected or likely to beceted.

69. Article 6, paragraph 3, of the Convention relateéréasonable time frames” for the
different phases of the decision-making allowindfisient time for the public to prepare
and participate effectively during the environméntkecision-making. By requiring

“reasonable time frames” for effective public pagation in the different phases of the
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decision-making, the Convention presupposes thatutti-phase environmental decision-

making procedures, such as those provided for uBdech law, opportunities for the public

to participate should be provided in each decisimaking phase. With respect to tiered
decision-making processes (whereby at each stageas$ion-making certain options are

discussed and selected with the participation efghblic and each consecutive stage of
decision-making addresses only the issues within dption already selected at the
preceding stage), the Committee has held that:

“taking into account the particular needs of a gigeuntry and the subject matter of
the decision-making, each Party has a certainatiscr as to which range of options
is to be discussed at each stage of the decisikmmaSuch stages may involve
various consecutive strategic decisions underlarficof the Convention (policies,

plans and programmes) and various individual deecssiunder article 6 of the

Convention authorizing the basic parameters andtilme of a specific activity, its

technical design, and finally its technological alst related to specific

environmental standards.” (ACCC/C/2006/16 (Lithaani

ECE/MP.PP/2008/5/Add.6, para. 71).

70. While Czech law provides for wide public particijpat at the EIA stage, it limits
opportunities for public participation after thenctusion of the EIA. The Committee
stresses that environmental decision-making is lmoited to the conduct of an EIA
procedure, but extends to any subsequent phagbg afecision-making, such as land use
and building permitting procedures, as long asplamned activity has an impact on the
environment. Czech law limits the rights of NGOsptarticipate after the EIA stage, and
individuals may only participate if their propentights are directly affected. This means
that individuals who do not have any property rightut may be affected by the decision,
are excluded. Although the Party concerned contétmatsthe results of the EIA procedure
are taken into account in the subsequent phaséiseodiecision-making, members of the
public must also be able to have insight and toroent on elements determining the final
building decision throughout the land planning dndlding processes. Moreover, public
participation under the Convention is not limitedthe environmental aspects of a proposed
activity subject to article 6, but rather extendsall aspects of those activities. In addition,
even if, as the Party concerned contends, the scbptakeholders with property rights is
interpreted widely to include the most distant owgnef land plots and other structures,
individuals with other rights and interests ardl stkcluded from the public participation
process. Therefore, the Committee finds that thnoitg restrictive interpretation of “the
public concerned” in the phases of the decisioningato permit activities subject to article
6 that come after the EIA procedure, the Czechllsgstem fails to provide for effective
public participation during the whole decision-makiprocess. Thus the Party concerned is
not in compliance with article 6, paragraph 3,iaf Convention.

Authorities take due account of the outcome of pul participation in the decision
(art. 6, para. 8)

71. The communicant alleges that the comments provigethe public during the EIA
procedure are not necessarily taken into accoutitarsubsequent decision-making phases,
because the EIA procedure does not constitute dirffgindecision-making act. The Party
concerned disagrees that the comments are not tat@mccount. As set out in para. 70
above, the Committee finds that the Czech legaksygails to provide for effective public
participation during all stages of the environmémtecision-making process. Moreover,
under article 6, paragraph 7 of the Convention lipyiarticipation must not be limited to
the consideration of the environmental impact pf@osed activity, but entitles the public
to submit any comments, information, analyses a@niops that it considers relevant to the
proposed activity, including its views on aspectstte activity’'s permissibility and its
compliance with environmental law. According to Eommental Assessment Act (art. 10 s.

13
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1) the EIA opinion "is issued also based on thelipdomments". Furthermore, the same
act (art. 10 s. 4) provides that "without the opmit is not possible to issue a decision
needed for carrying out a project". However, CzZiewhdoes not require that the authorities
issuing the permitting decision fully uphold thentent of the EIA opinion. While the EIA
procedure provides for public participation, then@uittee considers that the above legal
framework does not ensure that in the permittingisien due account is taken of the
outcome of public participation. In the light oktabove, the Committee finds that the Party
concerned fails to comply with the requirementiiicke 6, paragraph 8, of the Convention
to ensure that due account is taken in the decddidtime outcome of the public participation.

Standing of individuals and NGOs to access reviewr@cedures relating to public
participation under article 6 (art. 9, para. 2)

72. The communicant alleges that since members of thiigpare not recognized as
parties to an administrative (land use or buildipgymitting procedure, they cannot be
granted locus standi to seek review of the proeadur

73. The communicant cited two decisions from the SAGubstantiate its allegations
concerning the rights of individuals, in particulaith respect to “tenant$®. Czech
legislation and practice determines standing riftsndividuals after the conclusion of the
EIA procedure on the basis of whether their propaghts have been infringed or not. This
means that tenants cannot seek the review of &Hinlding permit on the basis of their
right or interests relating to the environment ealth or their interest in the activity and the
impact that this may have in their lives.

74. The Party concerned submits that the CAdminJ peramitapplication for review of
a decision to be brought by anyone who claims hirgher rights have been impaired by a
decision of an administrative authority. The commant argues that the SAC
jurisprudence has been very restrictive in applytimng “infringement of rights” theory and
that in effect standing is only granted to indivathi whose property rights have been
impaired by an authority. The communicant also stébthat it is not able to provide the
Committee with court decisions in this regard, luseain practice, it is very rare that
subjects who are explicitly excluded from beingtiggrants to a specific administrative
procedure would file a lawsuit against the finatiden issued in that procedure.

75. The Committee recalls its earlier findings regagdihe definition of standing under
the Convention, where it held that, while Partigtsiin some discretion in defining the scope
of the public entitled to standing, this determioatmust be consistent “with the objective
of giving the public concerned wide access to gestvithin the scope of the Convention”
(ACCC/C/2005/11 (Belgium), ECE/MP.PP/C.1/2006/4/A4d para. 33). Hence, in
exercising their discretion, Parties, may not iptet these criteria in a way that significantly
narrows down standing and runs counter to theiegdrobligations under articles 1, 3 and
9 of the Convention.

76. However, in the absence of evidence of court jubdpnce to corroborate the
communicant’s submission, the Committee cannot lodecthat the Party concerned fails
to comply with the Convention with regard to stamgiof individuals under article 9,

paragraph 2. The Committee notes that if Czechts@ystematically interpret the provision
of CAdminJ section 65 in such a way that the “rijhhat have been “created, nullified or
infringed” by the administrative procedure refelyoto property rights and do not include
any other possible rights or interests of the mubdiating to the environment (including

% SAC decision of 2 March 2005, no. 2 As 1/2005%&C decision of July 2009, no. 1 Ao 1/2009-120
(translation of relevant excerpts provided by tbmmunicant).
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those of tenants), this may hinder wide accesastice and run counter to the objectives of
article 9, paragraph 2, of the Convention.

77.  With respect to the rights of NGOs to seek revigacpdures, the communicant did
not provide case law in support of its allegatiddaring the discussions, it was agreed by
both parties that NGOs have some rights — althonghas broad as during the EIA
procedure — as parties to the procedures and nekyregiew. Specifically, NGOs that have
already submitted written comments during the Etécpdure or that have been a party to a
previous authorization procedure have standingénsubsequent procedures (see also para.
39 above). The Committee recalls that in definitegnding under article 9, paragraph 2, the
Convention provides guidance to the Parties on twimterpret the “sufficient interest” of
NGOs. Hence, the interest of NGOs meeting the reqmeénts of article 2, paragraph 5, of
the Convention should be deemed sufficient andldHoeideemed to have rights capable of
being impaired. Moreover, the rights of such NG®slar article 9, paragraph 2, of the
Convention are not limited to the EIA procedureyorbut apply to all stages of the
decision-making to permit an activity subject toce 6.

78. While Czech law may not be fully clear and consiste all respects as regards
standing of NGOs, the Committee notes that NGOsnateable to participate during the
entire decision-making procedure, since for NG@mding after the conclusion of the EIA
stage is linked to the exercise of their rightsimiyithe EIA procedure or other procedures
prior to the decision/authorization. The Commitfgeds that this feature of the Czech
legislation limits the rights of NGOs to access ieav procedures regarding the final
decisions permitting proposed activities, such @ling permits. In this respect the Party
concerned fails to comply with article 9, paragr@plbf the Convention.

Scope of review in procedures relating to public paicipation under article 6 (art. 9,
para. 2)

79. There is a common understanding between the pawitbsrespect to what can be

reviewed by the courts of the Party concernedirinciple, any applicant has to prove that
its rights have been affected. Individuals havecpdural and substantive rights, the latter of
which may encompass rights or interests relatinthéoenvironment, but NGOs have only
procedural rights which may be violated. This picis not based on legislation, but has
been developed by jurisprudence.

80. Inthis regard, the Committee has held that “agt&| paragraph 2, of the Convention
addresses both substantive and procedural legdiéynce, the Party concerned has to
ensure that members of the public have accessduiew procedure before a court of law
and/or another independent body established bywhigh can review both the substantive
and procedural legality of decisions, acts and simis in appropriate cases”

(ACCCI/C/2008/33 (United Kingdom) (ECE/MP.PP/C.1/a@{Add.3, para. 123).

81. The situation as described by the parties indicétasunder Czech law individuals
may seek review of the procedural and limited sariste legality of decisions under article
6; and that NGOs may seek the review only of tlee@dural legality of such decisions. In
the light of NGOs’ limited right of review, the Canittee finds that the Party concerned
fails to comply with article 9, paragraph 2, of fhenvention.

82.  With respect to the communicant’s allegations that Czech legal system fails to
provide for judicial review of EIA screening conslan, article 6, para. 1(b) of the
Convention requires Parties to determine whetheactinity which is outside the scope of
annex |, and which may have a significant effectr@menvironment, should nevertheless be
subject to the provisions of article 6. Therefonden this is determined for each case
individually, the competent authority is requiredrhake a determination which will have
the effect of either creating an obligation to gaout a public participation procedure in
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accordance with article 6 or exempting the activityquestion from such an obligation.
Under Czech law, that determination is in practrnade through the EIA screening
conclusions. As such, the Committee considers tieome of the EIA screening process to
be a determination under article 6, paragraph Ktticle 9, paragraph 2, of the Convention
requires Parties to provide for access to a reyissedure to challenge the procedural and
substantive legality of any decision, act or onaisssubject to the provisions of article 6.
This necessarily also includes decisions and détations subject to article 6, paragraph
1(b). The Committee thus finds that, to the extbat the EIA screening process and the
relevant criteria serve also as the determinataxjuired under article 6, paragraph 1(b),
members of the public concerned shall have acceasréview procedure to challenge the
legality of the outcome of the EIA screening pracelince this is not the case under Czech
law, the Committee finds that the Party concerraid to comply with article 9, paragraph
2, of the Convention.

Review procedures with respect to acts and omissismf public authorities and private
persons (art. 9, para. 3)

83.  With respect to the possibility for members of phublic to access administrative or
judicial review procedures to challenge acts andssions by private persons or private
authorities, the communicant put forward exampleating specifically to health issues,
nuclear matters and land use plans.

84. Under article 9, paragraph 3, of the Conventionmimers of the public have the
right to challenge violations of provisions of matal law relating to the environment. It is
sufficient that there is an allegation by a membkthe public that there has been such
violation. (ACCC/C/2006/18 (Denmark), ECE/MP.PP/2EJAdd.4) Moreover, it is not
necessary that the alleged violation concern enmental law in a narrow sense: an alleged
violation of any legislation in some way relating the environment, for example,
legislation on noise or health, will suffice. Witbspect to noise exception permits, Czech
law, as interpreted by Czech courts, stipulates dhdy the applicant for the permit or the
operator may be a party to the permit procedure accbrding to Czech jurisprudence, this
also defines standing before the courts.

85.  While article 9, paragraph 3, of the Conventionoads greater flexibility to Parties
in its implementation, compared to paragraphs 1 Zmd that article, the Committee has
previously held (lbid and ACCC/C/2005/11 (BelgiuEQCE/MP.PP/C.1/2006/4/Add.2) that
the criteria for standing may not be so strict ttraty effectively bar all or almost all
environmental organizations or members of the pulpbm challenging acts of omissions
under this paragraph. It is clear from the oral wmiten submissions of the parties, that if
an operator exceeds some noise limits set by lagn ho member of the public can be
granted standing to challenge the act of the ope(ptivate person) nor the omission of the
authority to enforce the law. In addition, it is@ant that in cases of land use planning, if an
authority has issued a land use plan in contraserdf urban and land planning standards
or other environmental protection laws, a considiergpart of members of the public,
including NGOs, cannot challenge this act of théhaxity. The Committee finds that such a
situation is not in compliance with article 9, pgnaph 3, of the Convention.

86. The communicant also made allegations of non-campé with article 9, paragraph
3, of the Convention with respect to nuclear mattdthe communicant substantiated its
allegations with excerpts from court jurisprudendewever, the Committee considers this
jurisprudence as relating to standing to challemgeration permits under the Nuclear Act,
and thus to be covered by article 9, paragrapi theoConvention issue. The Committee
notes in particular the jurisprudence which exctusgeembers of the public, including
NGOs, from challenging operating permits on theugdbthat it is not mandatory for the
public to participate in nuclear safety matters aimel ruling which specifically excludes
NGOs on the ground that they do not have right#dpprivacy or favourable environment
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which could be affected. If indeed standing to leraje nuclear operation permits is limited
because public participation is limited, then thare serious concerns of non-compliance
not only with article 9, paragraph 2, of the Corti@m but also with article 6 of the
Convention. However, as decision-making for thestarction and operation of nuclear
installations is a much more complex procedure, itf@rmation submitted to the
Committee does not sufficiently substantiate thegations of non-compliance with article
9 of the Convention in this case.

Minimum standards applicable to access to justicerpcedures — suspensory effect and
injunctions (art. 9, para. 4)

87.  With respect to injunctive relief, the communicaeterred to a 2004 ruling of the
District Court of Plzen (not a supreme court) iatto land use plans and injunctions,
alleging that some courts continued to apply thgumentation. While the communicant
conceded that some courts follow a different limeits view it is “typical” that injunctive
relief is not given. The communicant cited two otlecisions to this effeét. However,
from the oral and written submissions of both partit appears that there may be a shift in
jurisprudence in granting suspensory effect orrigfive relief in environmental cases. The
Committee considers that the communicant has nalviged sufficient systematic
jurisprudence to substantiate its allegations, that criteria for injunctive relief are too
restrictive. Therefore, the Committee cannot, is tase, conclude that the Party concerned
fails to comply with the requirements in article @ara. 4, for adequate and effective
remedies and timely procedures in respect of injuacelief in environmental cases.

Conclusions and recommendations

88. Having considered the above, the Committee adopts findings and
recommendations set out in the following paragraphs

Main findings with regard to non-compliance

89. The Committee finds that:

(a) through its restrictive interpretation of “theblic concerned” in the phases of
the decision-making to permit activities subject adicle 6 that come after the EIA
procedure, the system of the Party concerned failsprovide for effective public
participation during the whole decision-making @es, and thus is not in compliance with
article 6, paragraph 3 of the Convention (see péiabove);

(b) by failing to impose a mandatory requiremertt the opinions of the public in
the EIA procedure are taken into account in thessgbent stages of decision-making to
permit an activity subject to article 6; and by pobdviding opportunity for all members of
the public concerned to submit any comments, inétion, analyses or opinions relevant to
the proposed activities in those subsequent phdse®arty concerned fails to comply with
the requirement in article 6, paragraph 8, of tlee@ntion to ensure that in the decision
due account is taken of the outcome of the pulalitigipation (see para. 71 above);

(c) the rights of NGOs meeting the requirementartitle 2, paragraph 5, to access
review procedures regarding the final decisionsmiting proposed activities, such as

27 Decision of the District court in Brno of 23 Janpdn0s8, no. 31 Ca 156/2007; Decision of the
District court in Usti nad Labem of 25 January 2010. 15 Ca 91/2008; Decision of the City court
of Prague of 2 July 2007, ref. no. 6 Ca 7/2008.
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building permits, are too limited, to the exterdttthe Party concerned fails to comply with
article 9, paragraph 2 of the Convention (see pi8above);

(d) by limiting the right of NGOs meeting the reagments of article 2, paragraph 5,
to seek review only of the procedural legality afcsions under article 6, the Party
concerned fails to comply with article 9, paragraplof the Convention (see para. 81
above);

(e) to the extent that the EIA screening conclusiserve also as the determination
required under article 6, paragraph 1(b), membérthe public shall have access to a
review procedure to challenge the legality of El&egning conclusions; since this is not
the case under Czech law, the Party concernedtfademply with article 9, paragraph 2,
of the Convention (see para. 82 above);

() by not ensuring that members of the public giented standing to challenge the
act of an operator (private person) or the omissiotne authority to enforce the law, when
that operator exceeds some noise limits set bytlevParty concerned fails to comply with
article 9, paragraph 3; similarly, in cases of laisé planning, by not allowing members of
the public to challenge an act, such as a land plae, issued by an authority in
contravention of urban and land planning standardsther environmental protection laws,
the Party concerned fails to comply with articlg@ragraph 3, of the Convention (see para.
85 above).

Recommendations

90. The Committee, pursuant to paragraph 36 (b) ofatieex to decision 1/7 and noting
the agreement of the Party concerned that the Ctieemiake the measures requested in
paragraph 37 (b) of the annex to decision 1I/7, meoends the Party concerned to
undertake the necessary legislative, regulatompimidtrative and other measures to ensure
that:

(a) all members of the public concerned, includieigants and NGOs fulfilling the
requirements of article 2, paragraph 5, are allowe@ffectively participate and submit
comments throughout the decision-making procedulngest to article 6;

(b) due account is taken of the outcome of theipyiarticipation, in all phases of
the decision-making to permit activities subjecattcle 6;

(c) NGOs fulfilling the requirements of article Baragraph 5, have the right to
access review procedures regarding any procedubgscs to the requirements of article 6,
and in this regard they have standing to seekahiew of not only the procedural but also
the substantive legality of those decisions;

(d) to the extent that the EIA screening processtha relevant criteria serve also as
the determination required under article 6, panalgra(b) on whether a proposed activity is
subject to the provisions of article 6, the pulslimcerned as defined in article 2, paragraph
5, is provided with access to a review procedurehtidlenge the procedural and substantive
legality of those conclusions;

(e) members of the public are provided with acdesadministrative or judicial
procedures to challenge acts of private persons @ndsions of authorities which
contravene provisions of national law relating toise and urban and land planning
environmental standards.




