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Case ACCC/C/2010/48 - Austria

Compliance with access to justice provisions; communication of Ökobüro

Additional information
Further to our response of 6 October 2010 in the given case Austria would like to inform the compliance committee of recent developments in the jurisdiction of the Administrative Court (“Verwaltungsgerichtshof”; VwGH) in relation to highspeed railway lines relevant to the case. 

In addition we would also like to clarify an additional issue in relation to the question of timely procedures (Article 9 para 4 of the Aarhus Convention) and the Austrian Environment Information Act. 

Both issues were raised again by the communicant in the document containing additional arguments regarding effective access to justice submitted by Ökobüro on 8 October 2010.  

Recent developments
In a landmark decision issued on 30 September 2010
, the Administrative Court considerably expanded the parties' access to justice in EIA-procedures concerning infrastructure projects. The Administrative Court held that appeals against decisions by the Minister of Transport concerning highspeed railway lines have to be brought to the Environmental Senate, thus effectively adding a new appellate instance having full jurisdiction. Decisions by the Environmental Senate may then be appealed against before the Administrative Court and/or Constitutional Court. 
As explained in our first response, until now (prior to the said decision) the right of appeal against decisions of Ministers in infrastructure cases in Austria was restricted to appealing to the Administrative Court and/or the Constitutional Court. While both Courts have exerted their judicial review with a strong tendency to ensure effective legal remedy, they have been and still are restricted by certain procedural restraints, which do not apply to the Environmental Senate:
· While, in general, the Courts may quash (annul) the decisions appealed against but not revise or change them materially
, the Environmental Senate may amend the decision of the Minister by completely overruling it, i.e. changing a permit into a denial (or the other way round).

· Furthermore, the procedural scope of the Environmental Senate is wider: While Courts are restricted to reviewing the Minister's procedure and decisions and in general do not take or hear new evidence, the Environmental Senate may order new or additional evidence to be taken and base the appellate decision on such new evidence. 
By opening the way to the Environmental Senate as a new appellate body of jurisdiction also for infrastructure projects, the Court held that particularly in the area of environmental impact assessment facts, especially the form and dimension of environmental impacts of a project are decisive for granting a permit. In such cases there is a need for an instance of appeal that is entitled to a full and comprehensive cognition of facts. 
The Court held that the rights provided for in Art 10 a of Directive 2003/35/EC amending Directives 85/337/EEC (the EIA Directive) and 96/61/EC (the IPPC Directive) in relation to public participation and access to justice (in accordance with the Aarhus Convention) have to be fully kept in order to achieve the goal of the Directive. This is why in matters where European Union law provides for an environmental impact assessment there is a need for a tribunal in line with Art 6 ECHR
 to decide (entitled to hear evidence and to independently decide in substance) before appealing to the Administrative Court. The Environment Senate is recognised as being in line with Art 6 ECHR. 
If the national legislation does not fully ascertain the application of the Directive national courts are obliged to fully apply European Union law including the possibility to not apply those national provisions that stand against full compliance with European Union law and to appeal to the Environment Senate even if the Minister of Transport decided at first instance. European Union law has primacy over national law in such cases.
Appealing to the Environment Senate has - by law - an injunctive effect which may only be declined in exceptional cases.  

The Administrative Court has upheld this new line of jurisdiction in a second decision concerning the Brenner Basistunnel
.
Timely procedures and the Austrian Environmental Information Act
As lined out in the information provided by Ökobüro according the Austrian Environmental Information Act (“UIG” – “Umweltinformationsgesetz”) a request for information shall be answered without unnecessary delay and at the latest within one month; in exceptional circumstances within two months. In such cases the applicant shall be informed, at the latest before the end of the one month period, of such extension and the reasons for it (Art 5 para 6 UIG).
In case the requested information is not provided by the competent authority a formal notification on the refusal shall be issued on request of the applicant (within at the latest six months; Art 73 para 1 AVG). If the authority does not issue such notification the competence for issuing such formal refusal notification is transferred to the independent administrative tribunal of the relevant province (“devolution request”; Art 73 para 2 AVG). The independent administrative tribunal has to decide within a period of up to six months (Art 72 para 3 AVG).   
It has to be noted that the respective periods for the competent authorities to decide of “up to six months” represent the maximum period for taking a decision. It is not the rule in Austria that procedures always take the maximum length possible. 

In order to avoid unnecessary lengthy procedures there is, however, the possibility that the applicant asks for a formal notification on a refusal together (at the same time) with the information request itself
. Art 8 Environmental Information Act (UIG) does not stand against such way of proceeding. In this case the authority would need to decide (issue a formal notification) within a period of maximum six months
. It is assumed that such period is in compliance with the provisions of the Aarhus Convention.   
� Decision: Zlen. 2010/03/0051,0055 of 30 September 2010


� In case the Courts hold that a permit granted by the Minister should have been denied, the Courts may not change the permit into a denial by themselves but annul the decision, referring the case back to the Minister to decide over the request for a permit again. Of course, the Minister has to adhere to the legal reasoning of the Courts which may effectively force him to issue a denial.
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� Art 73 AVG 





