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I ntroduction

1. On 13 March 2010, the coordination office of Austrienvironmental
organisations Oekobuero (hereinafter the commutjicatmitted a communication
to the Committee alleging the failure of Austriactamply with its obligations under
article 3, paragraph 1, article 4, paragraphs 27arahd article 9, paragraphs 1, 2, 3
and 4 of the Convention on Access to Informatiamlie Participation in Decision-
making and Access to Justice in Environmental Mat{darhus Convention). On 2
June 2010, the communicant submitted a revisedoreas the communication.

2. The communication alleges that the Austrian legatesn lacks a clear,
transparent and consistent framework implementiegaiccess to justice provisions
of the Convention; hence, according to the comnatitn, the Party concerned fails
to comply with article 3, paragraph 1, of the Cami@n. The communication
alleges a failure of Austrian law to comply withethime limits in article 4,
paragraph 2. In conjunction with this, the commatian alleges non-compliance
with article 9, paragraph 1, of the Convention. Tdoenmunication alleges non-
compliance with article 9, paragraph 2, of the Gartion, asserting that members of
the public concerned do not have access to justioeugh the procedures on
environmental impact assessment (EIA) and Intedr&tellution Prevention and
Control (IPPC) to challenge breaches of public ipigdtion procedures under
article 6. The communication focuses on alleged-cumpliance by the Party
concerned with article 9, paragraph 3, of the Cative, asserting that members of
the public do not have access to justice regarditg and omissions from private
persons and public authorities in environmentaltenst due to the impairment of
rights doctrine in Austrian administrative law. Te@mmunication also alleges non-
compliance with article 9, paragraph 4, on the gtbthat in many cases access to
justice is not adequate and effective, injunctiares not granted, procedures may be
prohibitively expensive or not fair, and with reddo requests for information under
article 4, access to justice is not timely.

3. At its twenty-seventh meeting (16-19 March 2010)e tCommittee
determined on a preliminary basis that the commatitio was admissible.

4, Pursuant to paragraph 22 of the annex to decig¢rooflthe Meeting of the

Parties to the Convention, the communication wasdoded to the Party concerned
on 8 April 2010. On the same date, the communiaastsent a letter with questions
by the Committee seeking clarification on sevemh{s of the communication. The
communicant submitted a revised version of the camaoation on 2 June 2010,

1

This text will be produced as an official Unitiddtions document in due course. Meanwhile
editorial or minor substantive changes (that ismgea which are not part of the editorial
process and aim at correcting errors in the argtatien, but have no impact on the findings
and conclusions) may take place.
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which was forwarded to the Party concerned, on @3 J2010, together with
additional questions by the Committee to be adékby the Party.

5. At its twenty-eighth meeting (15-18 June 2010), @@mmittee agreed to

discuss the content of the communication at itsntyainth meeting (21-24

September 2010). Further to a request by the Ramgerned for deferral of the
discussion after the Committee’s twenty-ninth nmegtand the agreement by the
communicant, the Committee using its electronic isiees-making procedure,

agreed to discuss the content of the communicattats thirtieth meeting (14-17

December 2010).

6. The Party concerned responded to the allegationtheofcommunication
and the questions of the Committee on 6 Octobeb 20he communicant provided
additional submissions on 8 October 2010. The Paxycerned submitted
additional arguments on 30 November 2010.

7. The Committee discussed the communication at itietth meeting, with
the participation of representatives of the comroamii and the Party concerned. At
the same meeting, the Committee confirmed the aiilisy of the
communication. On 15 February 2011, after the disiamn of the communication
and further to the Committee’s request and theigsragreement, the parties
provided a common answer to the questions of th@r@ittee. The communicant
submitted additional information on 6 April 2011.

8. The Committee prepared draft findings at its thiftyd meeting (27-28
June 2011), completing the draft through its etettr decision-making procedure.
In accordance with paragraph 34 of the annex tesibecl/7, the draft findings were
then forwarded for comments to the Party conceametto the communicant on 19
August 2011. Both were invited to provide commdigtd 6 September 2011.

9. The Party concerned and the communicant providednents on 7
September 2011 and 16 September 2011, respectively.

10. At its thirty-fourth meeting, the Committee notedat the comments
received by both parties shed light on several @spa the facts, which had been
insufficiently represented by the communicant irs itommunication and
subsequently in its written and oral submissioms}l were incorrectly reflected in
the Committee’s draft findings. Due to the subst@nthanges introduced in the
text of its findings, the Committee requested therstariat to send the new draft to
the Party concerned and the communicant for commidret Committee would take
into account any comments in finalizing the findingt its thirty-fifth meeting. In
deciding to take the unprecedented step of circigat new set of draft findings, the
Committee stressed that this was an extraordineeytein light of the particular
circumstances.

11. The draft findings were then forwarded to the Paycerned and the
communicant on 10 November 2011. Both were invitedrovide comments by 10
December 2011. The Party concerned provided consmen? December 2011 and
the communicant provided comments on 9 Decembet.201

12. At its thirty-fifth meeting (13-16 December 2011)he Committee
proceeded to finalize its findings in closed sassiaking account of the comments
received from the parties. The Committee then atbfis findings and agreed that
they should be published as a formal pre-sessia@urdent to its thirty-seventh
meeting (26-29 June 2012). It requested the se@eta send the findings to the
Party concerned and to the communicant.
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[I. Summary of facts, legal framework and issues

A. Legal framework

Refusal of a request for information and judicial remedies

13. According to the Environmental Information Act
(Umweltinformationsgesetz-UI G, art. 8, para. 1), if an authority does not provide
requested information or the information it pro\dds not satisfactory, the applicant
must ask the authority to issue an official nogfion (an individual administrative
decision) on the refusal in order to make an appaate a refusal letter alone that is
not accompanied by this official notification issifficient for an applicant to
pursue an appedlThe issuing of an official notification does nabnstitute a
reconsideration of the request.

14, After receiving this “official notification”, the @plicant may initiate appeal
proceedings. If, however, the authority does natésthe official notification within
six months, the applicant seeking to initiate appeaceedings must first proceed
with a “devolution request” to the administrativébtinal of the province (which
becomes the “competent higher authority”), requesthe tribunal to issue such an
official notification of refusal, according to thAdministrative Procedure Act
(Allgemeines Verwaltungsverfahrensgesetz - AVG, art. 73).

Legal interest in administrative proceedings and sectoral environmental
laws

15. According to the general principle of administratitaw in Austria
(deriving from the so called “impairment of rightectrine” and “theory of standard
protection” &chutznormtheorie)), parties may claim the rights awarded to them by
law, in other words their “legal interests”. Pastiean file a complaint — and thus
have locus standi - when according to article &hef Administrative Procedure Act
they are involved in an activity of an authority lsay of a legal title or legal
interest. The laws, such as the Acts on Environatdntpact Assessment (EIA) and
Integrated Pollution Prevention and Control (IPP€pecify the “parties”, natural
and legal persons, whose legal interests are recedyy law and are considered
“parties”.

16. This principle is reflected in the provisions défip locus standi in

different environmental, federal or provincial, Bwsuch as the Industrial Code
(GewO) (art. 74 para. 2 and 359b para. 1), Fed¥este Management Act (AWG)
(art 42 para. 1), Mining Act (MinRoG) (art. 116 par3 and art. 119 para. 6),
Forestry Act Forstgesetz) (art. 19, para. 4); Water Act (WRG) (art. 102rgal),

nature protection laws of the provinces (variousvfgions according to which
neighbours or NGOs do not have standing); and eréas to provincial IPPC
provisions (for example, art 5 para. 1 of the IPRGeedure in the Province of
Salzburg, provides for standing of neighbours isecaf nuisance from smell, noise,

This section summarizes only the main facts, evideand issues considered to be relevant to
the question of compliance, as presented to ansidered by the Committee.

3 UIG, Article 8, paragraph 1: “If the environmentaformation requested (whether in full or

in part) is not provided, an official notificatiaf the refusal shall be issued if the applicant so
requests. The competent body for issuing the eatifin shall be the information providing
body, providing it performs public authority furatis. Equivalent requests may be dealt with
in one notification” (translation provided by comnicant).
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smoke, dust, vibrations, etc. and to NGOs with r@ga environmental protection).
Many of these laws grant locus standi to “neighbuon the basis of their impaired
rights, but it is mainly the EIA and IPPC laws tlggant standing to NGOs.

Ombudsman for the Environment

17. The ombudsman for the environment is an independstitution in every
province in Austria. Its mandate is to be a conpadt for citizens in environmental
issues, ensure environmental protection and natameservation interests in
administrative proceedings, provide its views iaftltaws and regulations relating
to the environment and provide expert informatiorcitizens and administration.
The ombudsmen for the environment can also paatiein procedures relating to
nature conservation as envisaged by provincial jlawsall provinces, with the
exception of Tyrol, they have standing before tldeniaistrative courts. At the
federal level, the ombudsmen for the environmenh garticipate in EIA
procedures, in IPPC procedures (with respect tdejam environmental liability
laws, and in nature conservation matters. In Elédcpdures, the ombudsmen for the
environment have access to the highest courtsederfill IPPC procedures (under
the Industrial Code, Mining Law or Waste Act, amartger) and under the Federal
Environmental Liability Act, they have access tce thighest courts only for
procedural rights concerning their interests.

TheEIA Act

18. The Environmental Impact Assessment Act (EIA Adt &0) provides for
individuals and/or entities that are recognizegasies to the EIA process and thus
have the right to appeal. Accordingly, this rightgrovided to: (1) “neighbours”,
namely persons who may be threatened or distutiredigh the construction, the
operation or the existence of a project, or whoseem rights, inside the country
and abroad, could be put at risk, including the ensnof facilities where other
people temporarily reside, but not the personstdmaporarily stay in vicinity of the
project and do not have any in rem rights; the lavhe definition of neighbours
includes foreign persons; (2) parties stipulatedthwy applicable administrative
provisions unless they already lave locus standiomting to (1); (3) the
ombudsman; (4) the water management planning b&jyhe host and the directly
adjoining Austrian municipalities; (6) local citiz&€ groups; and (7) environmental
organizations.

19. If a comment submitted during the submission petisgupported by 200

persons or more who have the right to vote in mipalcelections in the host
municipality or in a directly adjoining municipalitat the time of expressing their
support, this group of persons (citizens’ groupalistnave locus standi in the
development consent procedure for the project anthé procedure according to
article 20 or shall be considered to be a partplved” (art. 9, para. 5 of the EIA
Act).

20. The criteria and rights of environmental organ@asi are described in
article 19,inter aliain paragraphs 6, 7, 8 and 10 of the EIA Act. Acaugty/,

(6) An environmental organisation is an associatioa foundation:

1. whose primary objective is the protection of thevironment
according to the association’s statutes or thedation’s charter,

4 http:/lwww.umweltanwaltschaft.gv.at/. See alsdeéamd common table submitted by the
Party concerned and the communicant on 15 Febag#kry.
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2. that is non-profit oriented under the terms afiddes 35 and 36
Bundesabgabenordnung BAO (Federal Fiscal Code), IBOB®.
194/1961, and

3. that has been in existence and has pursueddjbetive identified in
number 1 for at least three years before submitthry application
pursuant to paragraph 7.

(7) (Congtitutional provision) In agreement with the Federal Minister
for Economic Affairs and Labour, the Federal Miaisbf Agriculture
and Forestry, Environment and Water Management sleaide upon
request by administrative order whether an enviremtal organization
meets the criteria of paragraph 6 and in whithender the
environmental organization is entitled to exerdise rights related to
locus standi. Complaints against the decision may also be filéd the
Constitutional Court.

(8) The request pursuant to paragraph 7 shall pposted by suitable
documents that prove that the criteria of paragrd@re met and that
indicate the Land/Laender covered by the activities of the
environmental organization. The rights relateddous standi can be
exercised in procedures on projects to be impleeteit thisLand/in
these Laender or in directly neighbouringLaender. The Federal
Minister of Agriculture and Forestry, Environmeninda Water
Management shall make public a list of the envirental organizations
recognized by administrative order pursuant to graeh 7 on the
Internet site of Federal Minister of Agriculture danForestry,
Environment and Water Management. This list shalkc#y the
Laender in which the environmental organizations are egditlto
exercise rights related tocus standi.

(10) An environmental organisation recognised pamstio paragraph 7
shall have locus standi and be entitled to claira dibservance of
environmental provisions in the procedure insofait &as filed written
complaints during the period for public inspectiaecording to Article
9 (1). It shall also be entitled to complain to f@ministrative Cour®.

21. All parties to a regular EIA procedure have thehtigp appeal to the
Environmental Senate. In addition, there is thesibigy to appeal to the
Administrative Court, while neighbours, the wateamagement planning body and
citizens’ groups have the right to appeal to thetitutional Court as well.

22. Apart from the regular EIA procedure, a simplifiedlA procedure was
introduced in 2000 and applies to projects with eptally less significant
environmental impact. It mainly applies to industrinstallations for which the
IPPC law already applies. The rights of the paiitiethe simplified EIA procedure
are the same as for the regular EIA procedure (&tAart. 19), with the exception
of citizens’ groups who may participate in the difigd procedure as parties
involved with the right to inspect the files, buve no right of appeél.

23. Section 3 of the EIA Act provides for the carryingt of EIA in federal
roads and high-speed railroads, Article 24f, parplar8, provides for the rights of

® Translation in English provided by the Party caned.
6 Schedule B of the additional information submitbgcthe Party on 15 February 2011 and
agreed by the communicant.
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the parties identified under article 19 of the Athese rights are similar but not
identical. While according to the Act (art. 24, pal), the competent authority in
the first and last instance is the Federal MinistfyTransport, Innovation and
Technology, all parties are entitled to complairedily to the Administrative Court
and citizens’ groups and neighbors can also addtkes concerns to the
Constitutional Court. It should be noted, that imgified EIA procedures for

transport infrastructure, the rights of the citigeare limited to inspecting the files
but do not extend to the right of appeal.

Therule of concentr ation/consolidation

24, The rule of concentration under Austrian law alldesthe integration of
multiple sectoral laws procedures into a singlecpdure, such as the IPPC and the
EIA procedures. As a result, persons who undeosadaws might not have been
considered “parties” to the procedure and mighehasen denied standing, may be
automatically granted standing for all sectoraldassues on the basis of the rule of
concentration/consolidation in the context of tha,BEhe IPPC, the Industrial or the
Federal Waste Management procedures.

B. Substantiveissuesand argumentsof the parties

25. The communication raises a number of issues witjarce to access to
justice in Austrian legislation. Some allegations gery broad and general, and the
Committee was with respect to a number of issuegeih to consult academic
writings. As stated in paragraph 52 below, the Cdibesn decided to focus its
considerations on selected issues, such as staralily the availability of
administrative and/or judicial remedies againstsaor omissions of public
authorities and private persons. The paragraphswbedummarize the main
allegations and arguments of the Parties in theleeted issues.

Timelimitsfor public authoritiesto respond to requests for information
(art. 4, para. 2)

26. The communicant alleges that the law of the Pastycerned according to
which the authorities are not obliged to provide“afiicial notification” when a
request for information is refused, and as a camsecg the applicant has to
specifically request the authority to issue suditial notification on the refusal, is
not in compliance with article 4, paragraph 2, lté Convention. It is only with an
“official notification” that the applicant can seeimedies (see also para. 13 above).

27. The communicant also points out that accordingh® law of the Party

concerned, if the authority does not issue theciaffinotification within 6 months,

then the applicant can obtain one only if it pratewith a “devolution request” (see
para. 13 above); this implies that it may actualike up to one year until the
applicant, whose request for information has besfused, receives an official
notification on the refusal, and this is not in gdiance with article 4, paragraph 2,
in connection with article 9, paragraphs 1 and He Tommunication referred to
some examples to illustrate its allegations witlare to access to information.

28. The Party concerned stresses that Austrian leigisléart. 5, para. 7, of the
Austrian Environmental Information Act) requirestlzarities that do not provide
the information requested to provide a written oe&sl response to the applicant
and to inform him/her about the possibility of raties, although such a written
response is not, in itself, sufficient for the appht to seek remedies. The Party
concerned also contends, however, that informatieguesters can avoid



ACCC/C/2010/48 (Austria)
Findings as adopted 16 December 2011

unnecessary lengthy procedures by making separatpiests for “official
notification” of refusal at the same time that theybmit their requests for
information. In support of this suggestion, the tPatoncerned states that the
Environmental Information Act would not stand inethvay of such an ad hoc
procedure.

29. The Party concerned also argues that a competémray could provide

its refusal in less than six months, that themoisule requiring the authority to take
the full six months, and that this provision of tAéministrative Procedure Act
(AVG) can be interpreted and applied “in the ligiitthe Convention’s objectives”
to require its refusal in less than six months. réf@e, in the view of the Party
concerned, the six-month period “is assumed” toitecompliance with the
provisions of the Aarhus Convention. In additiamjts oral submissions during the
discussion of the case, the Party concerned stht#dsome cases, such as those
described by the communicant, may have been dueotdusion within the
authorities on how to address requests for envieonat information. The Party
concerned also submits that the difficulty of balag the right of the public to
request information against the obligation of tleenpetent authority to maintain
confidentiality in given cases may have led to gelen some cases, such as those
described by the communicant.

Timeliness of review proceduresrelating to requestsfor information (art.
9, paras. 1 and 4)

30. The communicant alleges that it may take over as Y13 or 14 months)
until the applicant, whose request for informatites been refused, has a formal
decision on the refusal and can then submit ana@mainst the refusal at the court
(one or two months after the request for informatisix months after the separate
request for refusal; and another six months after “devolution request” at the
administrative tribunal of the province) (see ghswa. 13 above). According to the
communicant, this is not in compliance with thedlynprocedures as required by
article 9, paragraphs 1 and 4, of the Convention.

31. While the Party concerned does not contest the aomwant's
presentation of the law and practice in this resppcsome cases, the Party
concerned asserts that article 73 AVG is open terpnetation in the light of the
Convention (see also para. 29 above).

Locus standi for individualsto challenge decisions subject to article 6 and
scope of reviewable claims (art. 9, para. 2)

32. The communicant alleges that the scope of stanfingndividuals to
challenge a permit (in the context of the EIA aR&C procedures) under article 6 is
limited to grounds related to “legal interest” atiéht “neighbours” may challenge
the permitting procedure only to the extent that tictivities affect e.g. their
“private well-being”, but “not the environment asich” and not the “correct
application of environmental law.” According to thbemmunicant, such a limitation
to claims involving their private well-being exceethe discretion of the Party
concerned under article 9 because it conflicts wlith “objective of giving the
public concerned wide access to justice.”

33. The communicant alleges, for instance, that theisadf of the Party
concerned to consider claims relating to the emwirent, in general, such as
considerations relating to air quality, nature potion or climate change in EIA
procedures, denies members of the public the oppityt to “challenge the
substantive and procedural legality” of such asleai. In support of its allegation,
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the communicant refers to a recent decision byAbeinistrative Court (Case
2010/06/0262-10, Automobile Testing Centre VoitgherAccording to the
communicant, these features of Austrian law are inotompliance with the
requirements of article 9, paragraph 2, of the @ation.

34. With respect to climate change considerations,Rigy concerned states
that “questions relating to ‘natural persons’ whenoproperty nearby or whose
health is affected” do not straightforwardly apptythe issue of climate change.
Greenhouse gases are not local pollutants, butablobes. No single source of
greenhouse gas emissions is directly responsiblepfecific local effects of climate
change. Also, greenhouse gases as such do noapypsirect health hazards.”

35. The Party concerned argues that, despite the lhskanding exclusively
on the basis of climate change arguments, if arabperson has standing as a
“neighbour” under the EIA Act, because, for insnlgis property, health or private
well-being may be affected, the person would bee dblraise issues concerning
climate change during the judicial process under‘thle of concentration”.

36. The Party concerned argues that the EIA Act isdooedance with the

general rule in administrative proceedings (andefioee in any subsequent court
proceedings), that natural persons need to cldilagal title or interest” to be able

to become parties. However, a person may altegthecome a “party” through a
representative, such as by addressing its condertise ombudsman, asking an
NGO to file a lawsuit, or joining a “citizens’ grptiwhen the EIA procedure is

carried out (a minimum of 200 signatures is neag¥gaee also para. 19 above).
The communicant replies that the latter is not jpbssn the case of a simplified

EIA procedure or an IPPC procedure.

Locus standi for individualsto challenge acts and omissions by public
authorities (art. 9, para. 3)

37. The communicant alleges that Austrian law providganding for
challenging acts and omissions of public autharitie environmental matters only
for those natural persons who have a “legal titteinterest” according to the
“impairment of rights doctrine” (see para. 15 abovEhe communication alleges
that the requirement for “legal title or intereptevents standing from being granted
to persons to advocate a general public interestoling to the communicant, the
limiting standing provided by Austrian legislaticexceeds Austria’s discretion
under article 9, paragraph 3, of the Conventiom;abse it conflicts with the
“objective of giving the public concerned wide ag€¢0 justice,” and thus the Party
concerned is not in compliance with this provisafrihe Convention.

38. The Party concerned agrees that standing is reestrio “legal interest”. It
does not disagree that the restriction to “legd tr interest” in Austria prevents a
person that wants to advocate a general publicastdrom having standing. For
instance, the Party concerned agrees with the coniwamt that only “neighbours”
have standing under a number of procedures stgalilit sectoral environmental
laws (e.g. Industrial Code- regular procedure godiate/changes of permits; Waste
Management Act; Mining Act;Forestry Act; and Watkat, etc.)’ However, the
Party concerned points out that certain legislatigffectively entitles the party to
claim a certain level of environmental quality émtng to the area of living, of the
work place or the business place.”

7 See table submitted by the communicant on 15 Bep2011 and agreed by the Party
concerned.
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39. The Party concerned argues that the limitationstanding under Austrian
legislation are not in non-compliance with artiBleparagraph 3, of the Convention,
because the Convention does not pre-define ceddtieria, and argues that the
paragraph permits a Party to limit standing by &rmjteria according to national
legislation” that it wishes, as long as the criesire “reasonable and comply with
the principles of the Convention.” According to tRarty concerned, this margin of
discretion has been correctly used and appliedustria.

40. In addition, the Party concerned asserts that theréalternative ways” for
individuals to “gain legal standing.” For instangersons living nearby can form
“an ad hoc citizen group” of 200 persons underE& legislation or can ask the
ombudsman (who has standing under some laws) dd@@ to represent their
interests.

L ocus standi for NGOs to challenge acts and omissions by public
authorities (art. 9, para. 3)

41. The communicant alleges that Austrian law does inogeneral grant
standing to NGOs to challenge acts or omissiongnwironmental matters. The
Party concerned agrees that NGOs are not in gegesated standing under the
Administrative Procedure Act.

42. The communicant concedes that standing is gramieNGOs to some
extent under some procedures, such as the EIA lemdPRPC procedures or the
Federal Environmental Liability Act following theifective 2004/35/EC. However,
most of the sectoral laws (such as the IndustriadleC- regular and simplified
procedure, Waste Management Act, Mining Act, FoyesAct, Water Act,
Prevention Procedure and nature protection lawthefprovinces) do not provide
for NGO standing. This is supported by the tablevgred by the communicant and
agreed by the Party concerned.

43. The communicant adds that a number of acts ands@mss concerning
permitting, planning and programming, and relattogthe environment, are not
subject to legal review at all. In support of ilegation, the communicant mentions,
for example, that nobody, neither neighbours noiO$Gmay challenge permitting
procedures concerning railways, roads, shippingjreaconservation, most aspects
of water permitting and building permits; local asgatial planning procedures,
waste management plans, air quality plans, stategise maps or actions plans;
SEA procedures on federal transport plans; envieortad quality standards
infringements; or EIA screening decisions. In thegard, the communicant also
stresses that civil law remedies are not suitatldfGO or public interest litigation,
referring in this regard to the PM10 air qualitseaf Graz. In this case, a citizen of
Graz lodged a civil lawsuit against the authoritfes allowing levels of fine
particles in the atmosphere that exceeded the yaaeby European and national
law, but the case was dismissed, because the appli@as not able to prove that the
omission of the authorities to comply with the slamds had caused personal
damage.

44, For all these reasons the communicant allegesthieaParty concerned is
not in compliance with article 9, paragraph 3,lef Convention.

45, The Party concerned does not deny that NGOs laeidstg in the various
sectoral laws, but it asserts that the “rule ofcamtration” enabling NGOs who
have standing in EIA or IPPC procedures - whicheca very broad spectrum of
projects - to raise issues also under other lawsures compliance with the
Convention. In addition, the Party concerned argineg NGOs have full legal
standing in environmental complaints under the latvansposing the EU



ACCC/C/2010/48 (Austria)
Findings as adopted 16 December 2011

Environmental Liability Directive and draws theeattion of the Committee to the
fact that in the absence of locus standi, NGOs megyiest legal representation
through the ombudsman for the environment.

46. According to the Party concerned there is the pdigi for members of
the public in general, such as neighbours and ahylmovered by the impaired
rights doctrine, to challenge any permitting pragedand seek injunctive relief.
There is also the possibility for NGOs, the envimmmtal ombudsman
(Volksanwaltschaft) and ad-hoc citizen groups, who are all vestech wgipecial
participatory rights under the EIA or the IPPC mdare, to do so. The Party
concerned also contends that where administratiwedoes not provide sufficient
protection, persons affected by a project havetsitih preventive action under civil
law. The Party concerned also refers to the irituof the environmental
ombudsman which deals with citizens’ complaintshie case of misconduct by an
authority according to the Federal ConstitutionaWlL(Art 148a B-VG). For all
these reasons, Party concerned argues that thelie=nprovided under the Austrian
system are in compliance with article 9, paragrapéind effective.

Right to have acts and omissions of private personsreviewed (art. 9, para. 3)

47. In its communication, the communicant alleges thds also not possible
to initiate permitting procedures against thirdtigst, e.g. against an operator of an
industrial facility without permit. To be more sjifez; there is no right to initiate
administrative or judicial review procedures onsaend omissions of private
persons.” In addition, the communicant alleges tfe@asons, including neighbours,
have no right “to protect themselves” in the evémat an operator produces
“emissions [that] are higher than permitted”.

48. The Party concerned claims that Austrian law esgtithatural and legal
persons to several remedies against private perdbese are administrative
remedies (such as the possibility to have specildrs issued against the operator of
a plant under the Industrial Code, the Environmlehiability Act or the Water
Rights Act) and also civil law remedies, such asvpntive action and injunctive
relief. Also, the Party concerned contends thatybady who is or fears to be
endangered by pollution is entitled to file a cilvsuit against the polluter and to
seek an injunction” if the pollution is “detrimehta health,” based on article 16 of
the Civil Code” and cites relevant jurisprudence.

Lack of a clear, transparent and consistent framework (art. 3, para. 1)

49. The communicant alleges that the Party concernexd ra taken the
necessary legislative, regulatory and other meagarémplement the provisions of
article 9 of the Convention, and that it lacks aac] transparent and consistent
framework required by article 3, paragraph 1. Ageault, Austria is not in
compliance with this provision of the Convention.

50. The Party Concerned has not responded to thisatibey

[I1. Consideration and evaluation by the Committee

51. Austria ratified the Convention on 17 January 200%e Convention
entered intdorce for Austria on 17 April 2005.

52. The communication contains a number of allegatafmson-compliance by
the Party concerned with several aspects of thesacto justice provisions of the
Convention. In the view of the Committee, some g@tons are very broad and
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general (see also para. 25 above). Therefore, dhen@ttee has decided to focus on
selected issues, such as standing and the avilabfl administrative and/or
judicial remedies against acts or omissions of ipudalithorities and private persons.
In addition, the Committee will not deal with thitegations of non-compliance with
article 3, paragraph 1, as these were not adegusatbktantiated.

53. In view of the fact that many Parties, including fharty concerned in this

case, and communicants, in their submissions teféte 2000 Aarhus Convention

Implementation Guide, the Committee stresses timteaxt of the Implementation

Guide, while a tool to assist Parties in their iempentation of the Convention, does
not constitute an authoritative text for the Contedtto follow in its deliberations.

Timelimitsfor public authoritiesto respond to requests for information
and proceduresfor refusal (art. 4, paras. 2 and 7)

54. As noted above (see para. 26), the communicangealleéhat Austrian
legislation is not in compliance with article 4,rpgraph 2, because when the
authorities refuse to provide the requested inféionathey do so by way of simple
letter that does not qualify as an “official natdtion” needed to seek remedies
thereafter, and a separate written request for sffatial notification is therefore
necessary. The communicant does not challengehbagimple letter of refusal is
generally provided within the time limits prescribéy the Convention and in
writing. Rather, it challenges the legal statuthe$ written refusal.

55. Although the communicant asserts that this requergnfor a separate
request for refusal should be analyzed under art¢lparagraph 2, in the view of
the Committee this requirement of the Austriandkgion should be considered in
the light of article 4, paragraph 7. If the oridimaquest for information is “in
writing,” or the applicant so requests, paragraphduires that a refusal “shall be in
writing”. And this response in writing should beogided by the authorities “within
one month after the request has been submittedyeraod that given certain
circumstances may be extended “up to two montles Hite request”.

56. According to article 4, paragraph 7, of the Conigmta refusal in writing
shall be made as soon as possible and at the Vetégt one month. It should also
state the reasons for the refusal and give infdomabn access to the review
procedure provided for in accordance with articlelt9follows that one of the
purposes of the refusal in writing is to provide thasis for a member of the public
to have access to justice under article 9, pardgrbpand to ensure that the
applicants can do so on an “effective” and “timebgsis, as required by article 9,
paragraph 4. The possibilities for a review procedseem to be significantly
delayed by the system envisaged under Austrianilewthat a separate request is
necessary to obtain an “official notification” thabuld enable the applicant to seek
the remedies under article 9. Moreover, if thisuesj is not satisfied due to failure
of authorities to provide an official notificatiorg further request (devolution
request) has to be submitted. The Committee fihds the Party concerned, by
maintaining this system, where a specific form fjadl notification”) must be
requested in order to be used before the courtbwdrere authorities may fail to
comply with such a request, is not in compliancthwirticle 4, paragraph 7, of the
Convention.

Timeliness of review proceduresrelating to information requests (art. 9,
para. 4)

57. The communicant alleges that the requirement f@eeond request for
refusal, which can be made only after six monthsvé@tltion request) is not in
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compliance with article 9, paragraphs 1 and 4, evtiie Party concerned states that
such a requirement for a second request “is assutodu “in compliance with the
provisions the Convention” (see para. 29 above).

58. According to the Convention, Parties are requicedrisure that any person
has access to a review procedure when it belidasts request for information has
not been properly dealt with in accordance witlickat4. This is to be done “within
the framework of national legislation”. However tinaal legislation has to fulfil
some minimum requirements set by the Conventioth s1$ to ensure that a person
has access to a “timely” procedure and an “effeatamedy” (art. 9, para. 4).

59. The national legislation of the Party concernediiess that if the authority
does not provide any answer to the request forimétion within two months and it
further fails to provide official notification with the next six months, the
information requester has to proceed with the deiat request and only after it
has received a response to its devolution reqaest,it seek a review procedure.
This means that, if the requester believes thaedsest was not properly addressed
by the authorities, it may have to wait for londban one year after its initial
request for information until it can access a reviprocedure. Therefore, the
Committee finds that the Party concerned failsrtsuee access to a timely review
procedure with respect to requests for informaties, required by article 9,
paragraph 4 of the Convention.

Locus standi for individualsto challenge decisions, acts and omissions
under art. 9 paras. 2and 3

60. The communicant alleges that Austrian law provifies limited locus
standi to individuals to challenge decisions subfecarticle 6 of the Convention,
whereas the Party concerned disagrees with the cocant’s position (see paras.
32-36).

61. In defining standing under article 9, paragraplh®, Convention allows a
Party to determine within the framework of its patl legislation, whether
members of the public have “sufficient interest”wanether they can maintain an
“impairment of a right”, where the administrativeopedural law requires this as a
precondition. While for NGOs, the Convention pra@sdsome further guidance on
how the “sufficient interest” should be interpretetbr persons, such as
“individuals”, the Convention requires that “suffiat interest” and “impairment of
a right” be determined “in accordance with the ieguents of national law”.
Parties, thus, retain some discretion in definimg $cope of the public entitled to
standing in these cases, but the Convention furtie¢s the limitation that this
determination must be consistent “with the objext¥ giving the public concerned
wide access to justice within the scope of the @atien” (see ACCC/C/2005/11
(Belgium, para. 33).This means that the Partiesxircising their discretion may
not interpret these criteria in a way that sigmifity narrows down standing and
runs counter to its general obligations under lertlc 3 and 9 of the Convention.

62. The Austrian legal system follows the impairmentaofight criterion to

determine standing rights for individuals. The dioes thus arises whether the
impairment of rights under the Austrian legislatioreets the standards of the
Convention. In other words, whether the definitafrineighbours” under article 19,

paragraph 1, of the EIA Act (as “persons who mayttreatened or disturbed
through the construction, the operation or theterise of a project, or whose in rem
rights, inside the country and abroad, could begbutsk, including the owners of
facilities where other people temporarily residet, ot the persons that temporarily
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stay in vicinity of the project and do not have amyem rights”, see para. 18 above)
is consistent with the objective of giving wide @ss to justice.

63. In the view of the Committee the standing critéioa individuals set by
Austrian legislation do not seem to run countethi® objectives of the Convention
regarding wide access to justice. However, thenét&fn of “neighbours” may be
limiting the rights of “persons that temporarilyagtin the vicinity of the project and
do not have any in rem rights” (EIA Act, art. 19(},)such as tenants or individuals
that work in the vicinity, unless they could clathmt they “may be threatened or
disturbed through the construction, the operatiothe existence of a project” (EIA
Act, art. 19(1)1). The information provided doed safficiently substantiate the
allegations, e.g. by reference to relevant casedawhe extent that the Committee
finds the Party not to comply with article 9, pamghs 2 and 3, in these respects.
Despite this, the Committee finds that the infoliprabefore it raises some concern
as to how this provision of the EIA Act may be mmeeted and applied. Therefore,
the Committee encourages courts of the Party cardeto interpret and apply the
provisions relating to locus standi for individuatsthe light of the Convention’s
objectives.

Scope of reviewable claims sought by theindividuals (art. 9, para. 2)

64. The communicant alleges that the Party concernéuses to consider
claims relating to the environment in general, sashclaims related to climate
change, and that the EIA procedures deny membeatgeqgiublic the opportunity to
“challenge the substantive and procedural legality” a decision. The Party
concerned contends that once an individual is gchrbcus standi, it has the
possibility to raise issues of general interestauride “rule of concentration”.

65. As noted previously by the Committee in its findingn communication

ACCC/C/2008/33 (United Kingdom, para. 123) “articde paragraph 2, of the
Convention addresses both substantive and prodelbgality. Hence, the Party

concerned has to ensure that members of the phbNe access to a review
procedure before a court of law and/or anotherpeddent body established by law
which can review both the substantive and procédegality of decisions, acts and
omissions in appropriate cases.”

66. The Committee understands that the Party concaheds individuals to
challenge certain aspects of the substantive lggaflidecisions, acts or omissions
subject to article 9, paragraph 2, of the Conventighen their rights relating to
property or well-being have been violated, and thatuch situations, individuals
may also raise issues of general environmentaleronddowever, the Committee
understands that it is up to the courts to considegther they will in fact take up
such more general environmental issues. As an deatiyg communicant refers to
the decision of the Administrative Court (Case 206262-10, Automobile
Testing Centre Voitsberg), which ruled that “neights are not entitled to invoke
environmental provisions that go beyond the impairmof rights doctrine”.
However, the information provided does not suffithe substantiate, e.g. by
reference to recent case-law, that this indeedbatsflthe general court practice.
Therefore, the Committee does not conclude on vendtie Party concerned is in a
state of non-compliance with article 9, paragraphof the Convention. The
Committee nevertheless raises a concern with respéige line of reasoning by the
Administrative Court, and notes that if this wa® tline generally adopted by
Austrian courts, this would amount to non-compl@mgth article 9, paragraph 2.

13



ACCC/C/2010/48 (Austria)
Findings as adopted 16 December 2011

Locus standi for NGOs to challenge acts and omissions by public -
authorities (art. 9 para. 3)

67. The communicant alleges that Austrian legislation general denies
standing to individuals and NGOs to challenge amtsomissions of public
authorities or private persons, when such actsraeahe Austrian environmental
law. A list of laws was provided to the Committagtlming the possibilities for the
public concerned to seek standing as provided yoarkicle 9, paragraph 3, of the
Convention. The Party disagrees that individuat IdGOs are denied standing and
refers to the wording of the provision, “where thaget the criteria, if any, laid
down in national law”, and to the possibility taekgudicial review under article 9,
paragraph 3, through an ad hoc citizen group, atONgB the ombudsman (see
paras. 37-48 above).

68. Article 9, paragraph 3, applies to a broad rangacté or omissions, while
at the same time it allows for more flexibility s eompared to article 9, paragraphs
1 and 2 - by the Parties in implementing it. Then@mtion allows Parties to set
criteria for standing and access to environmenédreement proceedings, but any
such criteria should be consistent with the obyedtiof the Convention to ensure
wide access to justice.

69. The Committee has considered the criteria for stepndnder article 9,
paragraph 3, in several cases. For instance, inGXC2005/11 (Belgium, paras. 35
and 36) it noted that “the Convention is intendedltow a great deal of flexibility
in defining which environmental organizations haazess to justice. On the one
hand, the Parties are not obliged to establishséesy of popular action (“actio
popularis”) in their national laws with the effettiat anyone can challenge any
decision, act or omission relating to the environtm®n the other hand, the Parties
may not take the clause “where they meet the @jtef any, laid down in its
national law” as an excuse for introducing or maiiming so strict criteria that they
effectively bar all or almost all environmental amjzations from challenging act or
omissions that contravene national law relatinght environment”. It further held
that “the phrase ‘the criteria, if any, laid dowm mational law’ indicates a self-
restraint on the parties not to set too stricecidt Access to such procedures should
thus be the presumption, not the exception.” Initamd in ACCC/C/2006/18
(Denmark see para. 29), the Committee held thattiteria laid down in national
law cannot be so strict “that they effectively kak or almost all environmental
organizations or other members of the public frdrallenging act or omissions that
contravene national law relating to the environnient

70. When evaluating whether a Party complies with Ert®; paragraph 3, the
Committee pays attention to the general picture GECC/C/2006/18 (Denmark,
para. 30), i.e. the extent to which national laieeively has blocks access to
justice for members of the public in general, inlohg environmental NGOs, or if
there are remedies available for them to actudiBllenge the act or omission in
guestion. In this evaluation article 9, paragraptsi®uld be read in conjunction
with articles 1 and 3 of the Convention and in ligat of the purpose reflected in
the preamble, that “effective judicial mechanisteidd be accessible to the public,
including organizations, so that its legitimateeneists are protected and the law is
enforced.”

14



ACCC/C/2010/48 (Austria)
Findings as adopted 16 December 2011

71. While they may provide standing to neighbours, anber of Austrian
environmental laws presented to the Comnfitteenot provide standing for NGOs
at all. Moreover, in addition to these sectoral imnmental laws which do not
provide locus standi to NGOs, there seem to beerdiimited avenues available to
NGOs to actually challenge acts and omissions ljipauthorities that contravene
provisions of its national law relating to the eviment. These avenues include: (a)
when the procedure envisaged by the sectoral lassaeé is consolidated with the
EIA or IPPC procedure, (b) under the environmeliaility laws, and in any event
(c) through the environmental ombudsman, who adagrdo the sectoral or
provincial legislation, may or may not have thehtigo access the courts. The
administrative procedures failing, there is a pafigy for those affected to seek
civil remedies.

72. The Committee, in evaluating the compliance of Aastlaw with the
Convention considers the general picture descripedhe parties. It understands
that in effect, under Austrian law, there is ingiéint possibility for a members of
the public to challenge an act or omission of alipuuthority, if the procedure is
not consolidated under the EIA or IPPC procedwes,they cannot prove that they
may be adversely affected by environmental damagesgo benefit from the laws
transposing the EU Environmental Liability Dire@ivin addition, members of the
public who cannot prove that they are affected Ipyaect, have insufficient means
of recourse to civil remedies.

73. In the view of the Committee, outside the scopehef EIA and IPPC
procedures and environmental liability, the comdif laid down by the Party
concerned in its national law, are so strict theyt effectively bar NGOs from
challenging acts or omissions that contravene natidaws relating to the
environment (cf. findings in previous cases refére in paras. 69 and 70 above).
The fact that there is a possibility that the pchoe laid down under the sectoral
environmental laws may be consolidated in the fraork of the EIA or IPPC
procedure for the purposes of a large project air éhvironmental liability and civil
law remedies may apply, under conditions, doescoatpensate for the failure to
fulfil the requirements of article 9, paragraph &ncerning other acts and
omissions.

74. The Party concerned emphasizes the importanceeoinstitution of the
Environmental Ombudsman and the possibility for antber of the public,
including an NGO, to ask the Ombudsman to taketerclaims. The Committee
notes, however, that according to the table prebbyehe communicant and agreed
by the Party concerned, the authority of the Ominads for the environment may
be limited, as it does not have standing in prooesiof many sectoral laws relating
to the environment other than the EIA, IPPC, emumental liability, nature
conservation procedures and waste management. Morethe Ombudsman has
discretion whether or not to bring a case to cdespite the request of a member of
the public including an NGO.

75. In the light of the considerations set out abobe, Committee finds that
the Party concerned, in failing to ensure standifigenvironmental NGOs to
challenge acts or omissions of a public authornitprivate person which contravene
provisions of national law relating to the enviraamh, is not in compliance with
article 9, paragraph 3, of the Convention.

8 See common table submitted by the Party concaanddhe communicant on 15 February
2011.
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Right to have acts and omissions of private personsreviewed (art. 9, para.
3

76. As was stated in the table prepared by the comrmaohi@nd agreed by the
Party concernedijn principle members of the public can only briclgims against
private persons under Austrian legislation withpext to “nuisance from smell,
noise, smoke, dust, vibrations or in other wayss.rAgards the scope of reviewable
claims under article 9, paragraph 2, the Party eored asserted that once locus
standi has been established, members of the paidic not only bring forward
allegations relating to their property or well-bgjrbut also raise issues of general
environmental interest. From the information pr@ddy the parties, it is not clear
to the Committee, whether this would also be theedar claims under article 9,
paragraph 3; namely, whether a member of the ptidithas obtained standing in a
civil law/nuisance case for damages, may be instipa to argue in its submissions
that the act or omission at issue also violatesmdstals set by Austrian
environmental law. The Committee is, therefore, atwe to evaluate whether or not
the Party concerned fails to comply with articlep@ragraph 3, of the Convention
on this ground.

V. Conclusions and recommendations

77. Having considered the above, the Committee addms findings and
recommendations set out in the following paragraphs

A. Main findings with regard to non-compliance

78. The Committee finds that the requirement for a sapa “official
notification” as a precondition for an appeal afemial of an information request is
not in compliance with article 4, paragraph 7, Convention (see para. 56).

79. The Committee finds that the Party concerned, lyemsuring access to a
timely review procedure for access to requestsrfimrmation, is not in compliance
with article 9, paragraph 4, of the Convention (sae. 59).

80. The Committee finds that the Party concerned, inemsuring standing of
environmental NGOs to challenge acts or omissidres mublic authority or private
person in many of its sectoral laws, is not in cbhamze with article 9, paragraph 3,
of the Convention (see para. 75).

B. Recommendations

81. The Committee, pursuant to paragraph 36 (b) ofativeex to decision /7,
and noting the agreement of the Party concernet ttea Committee take the
measures requested in paragraph 37 (b) of the aond&cision I/7, recommends
the Party concerned

a. Take the necessary legislative, regulatory, and imidtrative
measures and practical arrangements to ensure that:

i. The procedure for having a refusal of a request for
information reviewed is simplified for the request&his
could preferably be done by requiring any writtefusal of
a request for information to have the legal statfisan
“official notification” and that any such refusa ito be

° Ibid.
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made as soon as possible, and at the latest withen
month after the request has been submitted, unhess
volume and the complexity of the information jugtdn
extension of this period up to two months afterrémguest;

ii. The available review procedures for persons whcidcen
that their request for information under articldnds been
ignored, wrongfully refused or inadequately answerer
otherwise not dealt with in accordance with thevjgions
of that article, are timely and expeditious;

iii. Criteria for NGO standing to challenge acts or @oiss
by private persons or public authorities which camne
national law relating to the environment undericket9,
paragraph 3, of the Convention, be revised andifsgaly
laid down in sectoral environmental laws, in additto any
existing criteria for NGO standing in the EIA, IPPaste
management or environmental liability laws.

b. To develop a capacity-building programme and preigining on
the implementation of the Aarhus Convention for eied and
provincial authorities responsible for Aarhus-rethissues, and for
judges, prosecutors and lawyers.
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