PAGE  
[image: image1.png]




	

	MINISTERIO 

DE MEDIO AMBIENTE

Y MEDIO RURAL Y MARINO

	

	
	
	SECRETARÍA GENERAL TÉCNICA

	
	
	

	
	
	SUBDIRECCIÓN GENERAL DE INFORMACIÓN AL CIUDADANO, DOCUMENTACIÓN Y PUBLICACIONES

NATIONAL FOCAL POINT  AARHUS CONVENTION


[image: image1.png]
REPORT ON COMMUNICATION TO THE AARHUS CONVENTION COMPLIANCE COMMITTEE (REF. ACCC/C/2009/36)
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1. Is the physical presence of the requester required in order to receive information according to Spanish law? Does the public have the possibility to make photocopies of documents or a CD?

Answer:

In Spain, the rights of citizens in their dealings with the public authorities are set down generally in Law 30/1992 (26 November 1992) on the legal system of the public administrations and the common administrative procedure (hereinafter, LRJ-PAC (Official State Gazette – hereinafter, BOE – No. 285 of 27 November 1992). This regulation is applicable to all public authorities (national, autonomous and local).

Under this legislation, both the Spanish general government and those of the Autonomous Communities and, where the municipality is of a sufficient size, the local authorities have set up citizens' advice services to assist the public over the telephone, in person, by post or by e-mail.

Royal Decree 208/1996 (9 February 1996) regulating administrative information and citizens' advice services (BOE of 4 March 1996) details the functions, organisation and quality control of the Administrative Information Offices.  Royal Decree 1259/1999 (16 July 1999, BOE of 10 August 1999) regulates the Charters of Services, which are the written documents constituting the instrument through which the bodies of the Spanish general government inform citizens about the services with which they are charged and about their quality commitments in provision of the latter, together with the rights of citizens in relation to these services. Law 11/2007 (22 June 2007) on electronic access of citizens to public services (BOE 23 June 2007) and Law 37/2007 (16 November 2007) on reuse of public sector information (BOE of 17 November 2007) are two important legal instruments for addressing the challenges posed by new information technologies to public authorities in the context of information transparency and increased democratic participation in today's information and knowledge society.

 In recent years, the diverse public authorities of Spain and specifically the Ministry of the Environment and Rural and Marine Affairs (hereinafter, MARM) have made great efforts to adapt to the growing demand for citizen information on agriculture, fisheries, rural affairs and the environment using new information and communication technologies.

With specific regard to environmental information, Law 27/2006 (18 July 2006, BOE 19 July 2006), regulating the rights of access to information, public participation and access to justice in environmental matters is the most general regulation in this field. It regulates access to environmental information in its Articles 5 to 12 and particularly in Article 10 on access to environmental information upon request.

Secondly, Royal Legislative Decree 1/2008 (11 January 2008) on Environmental Impact Assessment – hereinafter, EIA – approving the revised text of the Law on the Environmental Impact Assessment of projects (BOE 26 January 2008), in its Article 9, guarantees that the public shall be informed of the availability of the information gathered in accordance with Article 7 (which regulates the environmental impact study), and of the date on which and place/places where such information will be made available to the public. Said Article also indicates that this information will be made available to stakeholders (including environmental NGOs). 

And thirdly, with respect to activities regulated by Law 16/2002 (BOE 2 July 2002) on integrated pollution prevention and control – hereinafter, IPPC, which particularly concerns the more contaminating industrial facilities, access to information is regulated by Article 8 of the same.

To facilitate the exercise of these rights, the Information and Citizens' Advice Offices, particularly those of the agencies and bodies of the public authorities specialising in environmental matters, deal with as many queries as are formulated by citizens on such matters over the telephone, in person or by mail and/or e-mail. They also explain how to access environmental information and inform citizens of the instruments of participation and access to justice if they consider that their rights have been breached.

Furthermore, these authorities usually publish databases of cases subject to project EIAs on the Internet, which is the case of both the Ministry of the Environment and Rural and Marine Affairs (MARM) and the majority of environmental departments in the Autonomous Communities. In the MARM specifically, this application, called "Sabia", can be reached by clicking on the "Sede Electrónica" button on www.mma.es.

Notwithstanding the above, in practice there are, of course, cases in which the request for information may require consultation in situ, mainly due to the volume and complexity of certain administrative records. In these cases, the LRJ-PAC establishes that, so as not to disrupt the operation of public services, requests for the documents to be consulted must be made individually; a generic application on a subject or series of subjects should not be made, and any such application will be entertained on a discretionary basis only (Article 37.7). Access to the required information may also be exercised by means of a legal representative of the requester of the information.

In answer to the second part of the question, the rights of citizens regulated by Article 35 of the LRJ-PAC include that of knowing the processing status of procedures and obtaining copies of documents contained by the latter. Moreover, its Article 37, as mentioned in the preceding paragraph, regulates the right to files and records, and establishes the right to obtain copies or certificates of documents whose consideration is authorised by the Government upon payment, where applicable, of any lawfully established charges.

Furthermore, Law 27/2006 regulates a special procedure on information, participation and access to justice in environmental matters. Its Article 3 grants citizens rights that include: the right to receive the requested environmental information in the chosen form or format, as established in Article 11, and to know the reasons why information is not supplied, either wholly or in part, together with the reasons why said information is not provided in the requested form or format; the right to know the list of fees and prices, if any, payable for receipt of the requested information, and the circumstances in which these may be levied or waived.

On this last point, firstly, Article 15 of the aforementioned Law determines that access to any public lists or registers of government authorities and of environmental information in their possession, created and maintained as described in Article 5 paragraph 1.c) and paragraph 3.c), shall be free of charge, as shall the in situ study of the requested information. And secondly, the objective exemptions established in the first additional provision of Law 27/2006 include that of exempting the supply of copies of less than 20 pages in A4 format from the payment of fees.

In all events, the Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters (made in Aarhus, Denmark, on 25 June 1998 and adopted by Spain through an instrument of ratification published in BOE No. 40, of 16 February 2005), in its Article 4.8, establishes that the right of public authorities, which may be authorised by each Party, to charge a tariff-based fee for the information they supply may not exceed a reasonable amount. This point is also reflected in Article 5 of Directive 2003/4/EC.   

The General Technical Secretariat of the MARM, which is the national focal point of the Aarhus Convention, is making great efforts to make available to citizens, through free access and the use of digital media, large volumes of information generated by this Ministry and other public and private institutions with which it has established collaboration agreements.  The platform of knowledge for rural and fishing affairs, coordinated by this General Technical Secretariat forms part of the policy to promote the use of information specifically through new digital media http://www.mapa.es/es/ministerio/pags/plataforma_conocimiento/Introduccion.htm).

Specifically, within the scope of the specific powers of the Confederación Hidrográfica del Guadiana (Guadiana Hydrographic Confederation), attached to the MARM, citizens can obtain information in person or by telephone, fax, post or e-mail via the www.chguadiana.es website and through direct on-line consultation through the "citizen’s mailbox" by using the "Contact us" option of the website.

Citizens can make photocopies of documents on paper at all Government Documentation Centres and there is a considerable production of documents on digital media.

By way of conclusion, Spanish law gives the citizen a right of access to those records and documents in a procedure file that are kept in administrative archives and are not subject to any of the statutory exceptions. A citizen is also entitled to have copies made of the documents associated with administrative proceedings.

2.   Can projects with a likely significant impact on the environment (e.g. sewage treatment plants) be carried out without a license under Spanish law?

Answer:

For almost fifty years, in Spanish law, projects that could have a significant impact on health and the environment are subject to certain authorisations and controls by the public authority. The legislation relating to this point is Royal Decree 2414/1961 (30 November 1961), which approved the Regulation of activities classed as nuisances, unhealthy, harmful and dangerous – hereinafter, RAMINP (BOE No. 292 of 7 December 1961, correction of errata BOE No. 57 of 7 March 1962), which is known in Spain for its efficacy, despite its obvious age.

The time elapsed between the date that this important basic legislation was passed and the situation created by the establishment of the Spanish Constitution in 1978, which grants legislative and environmental management powers to the Autonomous Communities, justified the recent repeal of said Royal Decree, carried out through the single repealing provision of Law 34/2007 (15 November 2007) on air quality and atmospheric protection (BOE No. 275, of 16 November 2007). Nonetheless, this law also states that the RAMINP will remain in force in supplementary form for those Autonomous Communities and cities that have not adopted their own regulations on the above activities.

Licenses for activities are granted by the local authorities (councils) in whose municipality the activity in question is to be carried out, following the issue of a report (unless provided for otherwise in autonomous legislation) by the competent body of the Autonomous Community, which will be binding upon the town or city council if the outcome is negative (in which case the license may not be granted). 

For particular projects or activities, besides the regulations on classified activities and activity licensing (which, as explained above, constitute the most common mandatory system for all activities with possible environmental effects in Spain), EC regulations may apply which may also generate the need to obtain permits arising therefrom. Given their relevance, it is important to mention here the projects and activities covered by both EIA and IPPC legislation, referred to in Question 1 of this report.

Within the scope of the Environmental Impact Assessment procedure, any activity with a possible significant impact on the environment must, taking into account the types of projects or activities covered in the state and autonomous legislation in force, undergo an Environmental Impact Assessment and be approved by substantive competent authority concerned.

This authorisation must include the corresponding favourable environmental impact statement (hereinafter, EIS), which must be issued by the same public authority in which the substantive body approving the project or activity is located. For IPPC authorisation, the permit shall consist of the approval of an integrated environmental permit (hereinafter, IEP), which is issued in all events by the Autonomous Community where the activity is based.  

Note that for activities covered by IPPC regulations, Law 16/2002 requires that the procedure for issuing the IEP replace the procedure for granting a municipal license for classified activities regulated by Decree 2141/1961, except with regard to the final decision on the municipal authorisation. 

To conclude, given the complex situation described above, which is further complicated by the fact that the regulations typically establish different thresholds for the characteristics of the projects or activities subject to one form or other of authorisation, it is necessary to study which type of permit or permits is obligatory in each specific case for the performance of a given project or activity.

Following these general remarks, in the specific case of the communication submitted by the Plataforma contra la Contaminación de Almendralejo (Platform against the Contamination of Almendralejo) in relation to the permits required for the discharges from a distillery located in the town of Almendralejo (Badajoz), Almendralejo Town Council has issued a report, attached hereto, explaining the system applicable to the administrative handling of classified activities. To cite this report, "until approval by the Junta de Extremadura of Decree 18/2009 (6 February 2009), simplifying the administrative handling of some of these cases, two reports must be issued for each: one by the municipal technical services and another by the Comisión de Actividades Clasificadas (Classified Activities Commission), a body that currently forms part of the Department for Industry, Energy and the Environment of this Autonomous Community. When the aforementioned Decree comes into force, for the administrative handling of activities with a minor impact on the environment, the latter report will be abolished and the procedure will be carried out entirely by the municipal authorities and resolved by local bodies."

In addition, "the Municipal Discharge Regulation sets down the conditions under which discharges, mainly industrial, must be made [...] In the event that discharges do not meet the conditions to be incorporated into the Integrated Sanitation System, the user shall be required to submit to the Town Council its proposals for a pre-treatment facility or special treatment plant, and shall be required to construct, operate and maintain such facilities."

The municipal authority "beyond establishing its own legislation through the adoption of the relevant by-laws and regulations, has monitoring and control mechanisms in place to ensure that facilities meet the legal and statutory requirements prior to the start of activities and to check that these are kept in the same conditions for the duration of the relevant permits and licenses."

In all events, "the Council is complying rigorously with the assessment procedures for the granting of licenses for uses and activities by ensuring compliance with the conditions set down in the applicable legislation and in the favourable technical reports for granting thereof, together with the permits required at any given time and for the type of activity in question."

In connection with Refinería Balboa (Badajoz), the Directorate-General for Environmental Assessment and Quality of the Ministry of the Environment and Rural and Marine Affairs (MARM) is handling the Environmental Impact Assessment procedure for the "Construction of an Oil Refinery in Extremadura (Balboa) in the municipality of Maimona Saints, Badajoz" project and has reported on the matter as follows: 

"The project covers the refinery itself and all of the facilities and infrastructure necessary for its operation, as now described:
The refinery

Its main objective is to meet part of domestic demand for refined products, particularly diesel and kerosene. The refinery is planned to be located in "Sierra de San Jorge", in the municipality of Los Santos de Maimona, in the province of Badajoz. 
It will have a nominal capacity of 5,750,000 tonnes per year of crude as well as other raw materials, and obtain 5,341,700 tonnes of petroleum products a year. It will be designed to treat medium and heavy crudes with a high sulphur content.

Infrastructure in Extremadura
The summarised report lists several alternatives for the layout of each infrastructure required to operate the plant.

Supply pipe and water intake: need to supply 4 hm3/year. 

Discharge pipe: four alternatives with their corresponding routes have been proposed for the point of discharge, all in a north-westerly direction, emptying into the river Guadajira.

National distribution polyduct: will link the refinery to a pipeline in Mérida, it runs largely parallel to the water intake pipe.

Natural gas pipeline. an 800-m pipeline will be needed to connect to the Villafranca de los Barros–Zafra–Jerez de los Caballeros pipeline.

Power line. a 220- or 400-kV power line of 6 to 8 km in length is planned, which will connect to the Mérida-Guillena line that passes at this distance, to the west of the site.

Oil pipeline and polyduct connecting to the port of Huelva:

Crude oil supply pipeline and export polyduct: these connect the facilities of the storage terminal in the port of Huelva with the storage facilities of the Balboa refinery. The two pipelines run parallel to one another.

Facilities in Huelva:

Storage terminal: located on the Nuevo Puerto industrial estate in the municipality of Palos de la Frontera, with crude and petrol tanks with a capacity of 420,000 m3.

Crude loading and reception: the crude oil will be discharged from the tanker and taken to the storage terminal through an SPM (Single Point Mooring). This system consists of a monobuoy, underwater hose or riser, PLEM manifold, subsea oil pipeline and subsea control system. The buoy will be located approximately 10 km from the coastline and two alternatives are being studied for the undersea route.
The Ministry of Industry, Tourism and Trade, as the corresponding substantive body, has supplied public information on all of the project facilities simultaneously in the provinces of Badajoz, Seville and Huelva. 

· The complete case, together with the result of the public information, was submitted by the Ministry of Industry, Tourism and Trade to this Directorate-General in order to draft the Environmental Impact Statement of the refinery and its associated infrastructure on 30 October 2008.

· Portugal asked to participate in the procedure due to the possible cross-border effects of the action and was consulted. 

· In compliance with the "Protocol of Action between the Government of the Kingdom of Spain and the Government of the Republic of Portugal, of application in the environmental assessments of plans, programmes and projects with cross-border effects" signed on 19 February 2008, Portugal's response on the cross-border environmental impact of the project was received on 5 May 2009. This report concludes:

· The Balboa refinery project could cause negative impacts on Portuguese territory, particularly on the quality of the water bodies of the Guadiana river and Alqueva dam.

· The following actions must be taken to avert these impacts:

· Adoption of advanced treatment systems that eliminate or significantly reduce contaminants.

· Modification of the solution for the discharge of industrial effluents, proposing:

· Disposal outside the Guadiana basin.

· If this is not possible, discharge into the water body from which the water of the refinery is taken (Alanje reservoir).

· Performance of risk analysis and analysis of cross-border socio-economic impacts.

On 13 May 2009, the Directorate-General of Environmental Quality and Assessment forwarded these reports to Refinería Balboa S.A., developer of the project, in order to obtain its response to the issues raised and, where appropriate, discuss alternatives that could solve said issues.

On the same date, these reports were forwarded to the Directorate-General of Water of the Ministry of the Environment and Rural and Marine Affairs to report on the considerations made and to the Directorate-General for Energy Policy and Mines of the Ministry of Industry, Tourism and Trade, as the substantive body.

In the light of these events, it can be concluded that the assessment process is ongoing and it has not yet been possible to reach a verdict. Thus, the Directorate-General of Environmental Quality and Assessment is still working on the environmental assessment case of Refinería Balboa.

On the subject of the Integrated Environmental Permit, which is processed by the Autonomous Community, we have been informed that it is in progress.

3. Why did the relevant authorities take no action in the case described in the communication?

Almendralejo Council mentions two relevant points in its report, dated 11 September 2009. Firstly, "at no time has the Council denied the representatives of the platform that drafted the communication the information that they requested", and secondly, "Industria VINIBASA, object of some of the complaints made in the communication, has permanently closed its facilities and completely abandoned its grape processing activities."

For its part, the Confederación Hidrográfica del Guadiana, which reports to the Ministry of the Environment and Rural and Marine Affairs, states in its report of 15 September 2009 (also attached hereto), "in the case of the treatment plant of Almendralejo, between 2003 and 2007, this confederation has taken ten disciplinary measures against Almendralejo Town Council for discharges in violation of Article 116.3 of the revised Water Law, approved by Royal Decree 1/2001 (20 July 2001, BOE No. 176 of 24 July), with administrative penalties for sums ranging from EUR 200 to 240,000. In the case of VINIBASA, the last activity carried out by the Water Quality Department with this organisation was an inspection of the company premises in the town of Almendralejo on 3 July 2009. This concluded with the consideration that no activity is currently being carried out that contravenes the provisions of existing legislation on water protection.”

4. What means are available to challenge a failure of a public authority to act in such a case?

Where there is a breach of the environmental legislation in force by a public authority, the means available in Spain are set down in Article 20 of Law 27/2006, which refers to Law 30/1992 for matters referring to the filing of administrative complaints and administrative dispute cases, the latter being reserved for the courts. Moreover, there is also the possibility of filing, where appropriate, other types of complaint or lawsuits in civil and criminal law.

Furthermore, Law 27/2006 provides for the possibility of lodging complaints with the public authority concerned for acts or omissions attributable to natural persons or legal entities with public responsibilities, exercising public functions or providing public services related to the environment under the scope of competence of any public authority. This Law also establishes the power of the public authorities to use enforcement (Article 21) and for the possibility of the exercise of popular action in environmental matters by non-profit legal entities that meet certain requirements established in Article 23 of this same Law 27/2006 (Article 22).

Possible crimes against the environment may also be reported directly to the Office of the Environment and Territorial Planning, which reports to the Attorney General, or to the competent environmental police departments, such as the Nature Protection Service (SEPRONA), which forms part of the Civil Guard Corps. 

5. What are the opportunities for the public to comment on the environmental impact assessment (EIA) report and how are their comments supposed to be taken into account?

Royal Legislative Decree 1/2008 (EIA) covers participation at diverse points, as set down in its Article 8, when the consulting process is opened with the public authorities concerned and the natural persons or public or private legal entities related to environmental protection, upon commencement of the EIA procedure, when the developer has set down its alternative options in an initial document of intent but these have not yet been studied from the perspective of their effects on the environment. At this stage, no decision on project requirements will be approved by the competent authority.

Indeed, the Spanish general government and the Autonomous Communities, in addition to the intervention of the professional consultative bodies where applicable, encourage early participation through the Internet and by sending out information to associations, organisations and agents involved in the proceedings.

Though not set out in legislation, the MARM offers no impediment to the project developer holding consultations prior to the start of procedures for project authorisation.

In the Autonomous Communities, the dissemination of information encourages a situation whereby prior discussion can occur spontaneously, although this is not regulated in legislation either. In some cases, social pacts for the environment have also been signed to enhance the means of communication.

The high point of public participation in procedures is known as the public information procedure and is regulated generally by Article 86 of Law 30/1992.

Along these lines, Royal Legislative Decree 1/2008 states in its Article 9 that the environmental impact study is subject to the public information procedure, whereby the public can make comments and remarks on the study, which must be taken into account by the developer in its project and by the substantive body as regards the corresponding authorisation.

Hence, it is common practice in the environmental impact statements made by the Spanish general government to include a section explaining how the claims made during the public information procedure were taken into account. Similarly, the decision to authorise or approve a project states the main reasons and considerations on which this decision was based, in relation to the comments and views expressed during the Environmental Impact Assessment, in accordance with Article 15 of Royal Decree-Law 1/2008.

Lastly, Law 16/2002 (IPPC), through the modification of Law 27/2006, guarantees participation from the early stages of the respective procedures (Article 14), applying for this purpose the forecasts on public participation in decision-making laid down in its Annex 5. The public information procedure is regulated by Article 16 of Law 16/2002.

Moreover, since the entry into force of Law 27/2006, the provisions, plans and programmes developed by the MARM have encouraged public participation by publishing documents on the Ministry's website, prior to their approval, for a period of no less than 15 working days, the term stipulated for informing stakeholders in Law 50/1997, during which the general public can make comments on the text.

During the drafting process, in addition to the final text, a process report, also called the Aarhus Report, is included, which details the consultations made to other authorities, sectors concerned, Environmental Advisory Council, and other necessary procedures with the observations and feedback obtained, and acceptance thereof, where applicable. This process report is required to submit regulations to the Council of State for opinions. 

6. What effective means of injunctive relief are available in cases such as the one referred to in the communication in accordance with national legislation or case law?

This is considered to have been answered with the explanation given in Question 4.

7. Can activists or opponents of a project be penalised, persecuted or harassed for their activities? What kind of protection is available under Spanish law for such persons?

 Spanish law promotes the exercise of the fundamental rights of citizens through its constitutional regulation and its development through the relevant legislation.
Potential methods of coercion or retaliation are unlawful and, most importantly, in breach of the Spanish Constitution, whose Title I regulates the fundamental rights and duties of citizens.

The Constitution guarantees the free exercise of fundamental rights in two ways: through the need to pass Organic Laws to develop these rights and freedoms, and by allowing citizens the possibility of appeal through the ordinary courts. In this case, these litigations are given preference and subject to urgent rulings. Special or constitutional protection is also afforded through the enshrinement of the recurso de amparo (appeal for legal protection) in the Constitutional Court – regulated in Articles 53.2 and 161.1.b) of the Constitution. 

The coercion or any pressure whatsoever by authorities or public officials on citizens with the intention of impeding or hindering the exercise of their basic rights or other civil rights, such as public rights related to participation in public affairs, as set down in government legislation, is unlawful. Article 542 of the Spanish Penal Code (the Ley Orgánica 10/1995, de 23 de noviembre”) sets down the sanction of special disqualification in public employment or appointment from one to four years for the authority or public official that deliberately prevents an individual from exercising the civil rights set down in the Spanish Constitution and other laws other than those expressly provided for in the preceding articles. Further, authorities or public officials exerting any kind of pressure or violence – not necessarily physical – on a citizen with the intention that such citizen does not exercise a right to which they are legally entitled, may be committing the offences of threat or coercion, in one of the legal procedures set forth in the Spanish Penal Code articles 169 et seq.  
8. What are the conditions for eligibility or necessary requirements for legal aid in accordance with Spanish legislation (Law 1/1996 on legal aid and Law 27/2006)?

Firstly, it is useful to consider that for the purpose of ensuring that all individuals have access to effective legal protection, the artº 119 Spanish Constitution establishes legal aid when allowed for by law and, in any case, for those accrediting the insufficient means to enter litigation. This is not, however, a general recognition of access to legal aid, rather, as reiterated by the Constitutional Court, it is a right to legal form to be exercised under the terms set forth in the Spanish Legal Aid Act 1996 (the Ley 1/1996, de 10 de enero, de Asistencia Jurídica Gratuita), cited below.

Law 27/2006, Article 23, regulates the legitimation of the exercise of popular action by non-profit legal entities accrediting compliance with certain requirements and also establishes that such legal persons are eligible for legal aid as set down in Law 1/1996 (10 January 1996) on legal aid. 

For its part, Article 2 of Law 1/1996 establishes that the only non-profit legal entities with a statutory right to legal aid when they accredit insufficient means to enter litigation are:

- Non-profit organisations regulated in Article 32 of Organic Law 1/2002 (22 March 2002) regulating the right of association. The classification of "non-profit organisation" shall be obtained pursuant to the Ministerial Order determined in the legislation and must be published in the BOE (Article 35 of the aforementioned Organic Law). 

- Foundations figuring in the relevant register (Law 50/2002 of 26 December 2002 on foundations). 

9. How is the Spanish Government securing implementation of the Aarhus Convention at local level?

Answer:

Despite Spain's territorial complexity and its almost 5,000 small municipalities with less than 1,000 inhabitants (which logically makes local application of the Aarhus Convention difficult), both the Federación Española de Municipios y Provincias (Spanish Federation of Municipalities and Provinces) and the Federaciones Regionales (Regional Federations) and municipalities have made great efforts, as evidenced by the attached report drafted by the above federation, to implement this Convention and diverse programmes related to the promotion of local sustainability programmes.

Spain is currently the EU-25 country with the most municipalities implementing Local Agenda 21s and with an extensive network of municipalities for sustainability.
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