Note of Oral Submissions made by WWF-UK in respect of Communication ACCC/C/2008/33
1. These points supplement oral submissions made by Dr David Wolfe on behalf of the Amicus interveners the Coalition for Access to Justice for the Environment (CAJE), of which WWF is also a member.

2. WWF would refer the Committee to Annex M of CAJE’s Amicus intervention, which summarises judicial reviews undertaken by a selection of its members since 1990.  This table should be read alongside the UK government’s assertion (paragraphs 24(ii) and 43(i) of its response dated 28th July 2009) that “… environmental challenges are frequently brought by (…) NGOs (both large, such as the constituent members of CAJE) and small, such as Buglife)”. 

3. Client Earth has already clarified that the reference to 150 environmental claims a year cited by the UK government in paragraph 24(ii) of its response is a figure taken out of context from the “Sullivan Report”.  Of those 150 cases - covering land-use, pollution and planning - only in the region of 20 are considered to be environmental cases.
4. This is borne out be reference to the Table in Annex M, which shows - at best - that CAJE members undertake an average of one environmental challenge per year and, in fact, most of them substantially less than that.

5. In terms of WWF’s experience, in 1998 we took a major case in Scotland concerning the interpretation of the EC Habitats Directive.  We lost that case in the Outer Court of Session (the equivalent of the English High Court) and were ordered to pay over £200,000 in legal costs (these were reduced on appeal to £195,000).  This, we recognise, is an exceptional amount for a first instance court, however, someone has to be that exception.  In this instance it was us and we had to pay.  It did not cause WWF to go bust, but it did lead to a significant shift in our priorities and our Trustees have since been very nervous about litigating again.  In fact, it was another 10 years before WWF considered taking another environmental challenge.

6. In 2008 (the Aarhus Convention now in force in the UK), WWF challenged the Export Credit Guarantee Department in respect of potential funding for Shell to construct an oil and gas installation in Sakhalin, far-east Russia.  A Judge in the High Court indicated that he was minded to refuse permission, but shortly after then Shell withdrew its application, prompting WWF to withdraw its judicial review application.  WWF was ordered to pay £8,500 legal costs simply for the Treasury Solicitor to file a written defence.  Incidentally, we would point out that in his oral submissions, Mr Eadie described this stage of the proceedings as the government setting out its “summary grounds of resistance” or “a short document setting out the defendant’s knock-out blows”.  We were thus charged £8,500 merely for the Government to submit that document.   
7. Most recently, WWF has embarked on a Judicial Review of the Government’s decision to support a third runway at Heathrow airport, along with six London Local Government Authorities, Greenpeace and the Council for the Protection of Rural England (CPRE).  We have been able to persuade our Trustees to support this course of action because we have agreed a fixed liability for the legal costs of the government (should we lose) within that consortium.

8. WWF is a large and relatively rich NGO in the UK, yet even we are nervous about litigating and we certainly do not do so “frequently”.
9. The position for small, specialist organisations such as the Marine Conservation Society, Buglife, Butterfly Conservation or the Bat Conservation Trust is even more difficult.  In 2003, WWF undertook some research for the Environmental Justice Project (Annex C of CAJE’s Amicus intervention, page 70 and Appendix 4), in which I asked a number of specialist NGOs whether they saw the law as a useful tool for achieving their aims and, if not, what were the reasons for that.  The possibility of having to pay the other side’s costs was a major concern for those NGOs then and it remains so now.  The Buglife case quoted by the government as an example of how PCOs can guarantee access to justice is the only case it has ever taken.  The Committee will have seen their letter detailing their concerns in this respect.

10. The real losers in the UK are the individuals who are not poor enough to qualify for legal aid (who can rarely contemplate incurring costs of the magnitude occurring as a matter of course) and the small, specialist NGOs for whom a costs order of £200,000 could break them.  The UK government highlighted that the Marine Conservation Society had an unrestricted income of £600,000 last year – a costs order of the magnitude incurred by WWF in the Cairngorms case would represent a third of their income.  In that respect, I would also like to point out that the £600,000 carried forward by the charity in 2007 probably represents its “reserves”.  All charities are advised to keep money in reserve to act as a buffer for fluctuations in the economic climate (which can affect charitable giving significantly and fairly early on) and which is of course currently the case.

11. To conclude, in theory the mechanisms are in place in the UK to comply with the Aarhus Convention but the practice is far from that.  In England and Wales, we now have a number of conflicting judgments on PCOs, many from the Court of Appeal, which has created confusion for both claimants and defendants.  WWF believes that the only way to remove that confusion is to have certainty as to the liability an applicant is likely to face.  

12. In that respect, WWF does not believe that it is acceptable to have one standard of implementation for EU law and one for an international Convention.  It is entirely reasonable, given that the wording in the EC Public Participation Directive has been taken from Article 9(4) of the Convention (“fair, equitable, timely and not prohibitively expensive”), that Member States and contracting Parties should be expected to provide consistent implementation that can be relied upon by citizens and NGOs in progressing environmental challenges.

Carol Hatton

Solicitor

WWF-UK

25th September 2009

