Note of Oral Submissions made on behalf of the Coalition for Access to Justice for the Environment (CAJE) in respect of Communication ACCC/C/2008/33
Introduction

1. I speak today on behalf of the Coalition for Access to Justice for the Environment (CAJE), principally on the question of “prohibitive expense” in judicial review. 
2. But first, I comment on some more general matters in the light of the points made today by the UK.

Ombudsmen

3. Many of the public authorities regulating the environment are not subject to the jurisdiction of a relevant ombudsman.

4. Even for those that are, the ombudsman in question does not provide a sufficient remedy. That is because ombudsmen only have powers to recommend, they don’t have powers to quash.  In many cases, what is being challenged is an environmental permit, so a “recommendation” is no good. Only judicial review is capable of giving a sufficient remedy. 

Challenges to failures to take enforcement action

5. But with “enforcement” cases (i.e. rather than cases where a consent is in issue) there is still a further problem with both  Ombudsman and judicial review. 

6. In particular, both of those mechanisms take a very “arms length” approach to the discretion exercised by the regulator when it comes to deciding whether or not to take enforcement action against (for example) a breach of condition in an environmental permit.  

7. It is therefore very difficult to challenge the failure to intervene by a regulator, because the courts and ombudsman give them considerable discretion. It is almost impossible in practice to challenge a failure to take enforcement action.
Other issues raised by Client Earth

8. The issue on which we focus today is the cost question: “prohibitive expense”. 
9. That is because it is the one which we think leads to the greatest systemic access to justice difficulty in England and Wales.  
10. CAJE says nothing else today about the other issues raised by the Port of Tyne case-study and the CE complainant generally.  

11. That is not to say problems may not arise in relation to the other aspects raised, but that they are not systemic in the same way from our point of view.  

12. But of course, our silence on them should not be taken as an indication that they are overwhelmingly satisfactory.

Judicial review – general issues

“unmeritorious cases”

13. Mr Eadie for the UK repeatedly referred to “unmeritorious cases”, and the possibility that such cases would be pursued to the “bitter end” (which raises costs issues). 
14. We reject that concern: Aarhus does not provide a right to pursue a weak case; and CAJE does not argue for a right to do so.

15. Moreover, the JR system filters out weak cases at the outset, so the problem does not arise. That is because (as Mr Eadie also mentioned) JR includes a filter stage (the permission stage) which removes unmeritorious cases at the outset.  

16. There is therefore no question of unmeritorious cases continuing to the bitter end. Mr Eadie’s point goes nowhere.
Comparison between England/Wales and other countries

17. One of the Committee members asked how England and Wales compared on this question to other countries in the Community or the Aarhus family.  

18. That matter was specifically considered by the Sullivan Committee.  
19. Paragraphs 17 and 18 of the Sullivan Report refer to an assessment undertaken for the Sullivan Committee by lawyers at Freshfields, the major international firm.  

20. The Report explains the conclusion of the group based on that assessment. The Report concludes that  England and Wales is, indeed, discrepant. It gives some explanations as to why that may be. 

Lawyers’ charges

21. As Mr Eadie explained, a claimant who loses is only liable to the other side’s “reasonable” costs. That is not, however, a sufficient answer here.
22. Just to give the Committee some idea of what that means: it would not be unusual for lawyers to charge £300 or £350 an hour in an environmental case, and for such costs to be assessed by the costs process as “reasonable”.  

Is the costs position in environmental JR the same as for other JR

23. You asked whether the principles applied to costs are the same for environmental cases and other judicial review cases.  

24. Mr Eadie said “they are different”.  

25. However, this does not properly reflect the position of the Court of Appeal.  The point was specifically covered in the Morgan case [copy supplied] and in Compton, which is referred to in paragraph 33 of Morgan.  Both of these judgments are partially reproduced in Annex III of the UK’s response to the Committee dated 28th July 2009. However, unfortunately, the passage in question is not included in either extracts.  

26. We refer the Committee to paragraph 33 of Morgan which quotes from Compton and specifically states:

“There should be no difference in principle between the approach to PCOs in cases which would raise environmental issues and the approach in cases which raise other serious issues.”  

27. Accordingly, the courts have specifically said that PCOs in environmental cases are to be treated the same as those in other cases.

The Sullivan Report

28. The Committee will note that both Miss Hatton and I were members of the Sullivan Working Group.  

29. Not only was that Group chaired by a High Court Judge (who is now a member of the Court of Appeal), its membership (see Appendix 1) also included:

(1) the senior lawyer from the Environment Agency (the most significant environmental regulator in the UK), 

(2) a representative of the body responsible for public funding in England and Wales (the Legal Services Commission), and 

(3) a very senior lawyer at Freshfields, a firm which routinely represents developers in environmental cases. 

30. It was therefore a very wide ranging and high level group.  

31. The Committee may wish to note that the Government was specifically invited to participate in that group but declined to do so.

32. Before the Report was published, the Government indicated that it would respond when the Report was published.  But it did not then do so.  

33. It was then formally invited to comment by the Court of Appeal when the Report was being considered by the Court of Appeal in Morgan. The Government was specifically invited to appear in that case to comment, but again it declined to do so.  

34. The Committee is therefore very privileged. It is the first body to receive a response from the Government to the Sullivan Report. The representations made by the Government in response to this Communication and orally by Mr Eadie are the Government’s first public response to the Sullivan Report.  

35. The Committee may also be interested to know that Mr Eadie is the Government’s senior advocate – perhaps an indication of how concerned the Government is about its position here.


Prohibitive expense

36. The Committee has been told in detail by the UK that the English and Welsh courts have put in place mechanisms which are capable of ensuring that the costs of a judicial review are not prohibitively expensive.  

37. In his oral submissions Mr Eadie thus referred to the existence of four “tools” to secure compliance with the Convention.  

38. We agree that there are tools in place.

39. However, the problem is that while these tools are capable of securing compliance, they do not - in practice - secure compliance.  Certainly, they cannot be relied on to do so.
40. We deal with these tools in turn. 


Legal aid

41. The Committee may wish to note that I am personally a member of the Board of the Legal Services Commission of England and Wales, which administers the legal aid system.  

42. As for who is financially eligible for legal aid: CAJE draws the Committee’s attention to footnote 33 of the Sullivan Report, which gives some indication of the financial eligibility levels - in other words how poor you have to be to be eligible for legal aid.  In broad terms you have to be poor enough to be entitled to means tested welfare benefits, or even poorer than that.  

43. As such, only a small fraction of the population is eligible for legal aid.  

44. Nonetheless, CAJE accepts and welcomes the fact that, where somebody is financially eligible and where legal aid cover is in place, compliance with Aarhus on this point is secured.

45. However, that is still only a limited class of people in limited circumstances.  It does not apply to NGOs and it does not cover the vast majority of the population.  

46. We note the UK has undertaken to provide the Committee with more information on the eligibility of the legal aid system.  The Government will need also provide the Committee with information on the consultation being undertaken currently by the Ministry of Justice into funding of judicial review public interest cases. It includes proposals (including for environmental law cases) to further restrict legal aid in this area.

47. Mr Eadie correctly identified cases (e.g. Edwards) in which it has been possible for a member of the community who is poor to obtain legal aid to represent the wider community.  I acted in that challenge. Mr Edwards was the claimant in the High Court and the Court of Appeal. But he was then (for health-related reasons) unable to continue the case in the House of Lords.  The case was taken over in the House of Lords by a non-legal aided member of the local community – she became the claimant.  But she lost her case in the House of Lords.   She is now facing a bill of £80,000, just for the House of Lords stage.  

48. Mr Eadie also mentioned that it is possible to have an arrangement whereby a legally aided claimant and NGO act as co-claimants.  That is true. But the problem is that, if the challenge fails, the court is likely to make an order which makes both claimants equally liable for the whole of the defendant’s costs.  So it’s not that the costs result would split 50/50. The NGO could face the whole bill.  So in fact, such a mechanism, whilst theoretically available and attractive, offers no real solution.  

Conditional Fee Arrangements (“no win no fee”)

49. CAJE accepts that CFAs are satisfactory in terms of dealing with your own lawyers’ costs.  
50. But they are only any good in terms of the other side’s costs if you can secure After the Event (“ATE”) insurance.  Paragraph 65 of the Sullivan Report (which is uncontradicted by the UK) confirms that it is most unlikely that anyone would be likely to obtain insurance against the other side’s costs in environmental cases.  

51. So CFAs offer no solution to the problem in place here.


Protective Costs Orders (PCOs)

52. The Government asserts that PCOs ensure compliance with the Aarhus Convention.  
53. They say that the position has changed since the Sullivan Report because (as explained by the Court of Appeal) in Morgan) there has been some relaxation of the Corner House criteria.

54. The problem is that whatever the relaxation in the Corner House criteria, those are simply the criteria must be satisfied before the court may make a PCO. We refer the Committee to the extract from Corner House in paragraph 23 of the UK’s representations.  In particular where the criteria are met the court has power to make an order. 
55. But that says nothing about whether the court should make an order. That is still a discretionary matter for the judge.
56. What is also clear from the Court of Appeal’s analysis in Morgan (in paragraph 33, a passage that unfortunately does not feature in the UK’s extract in Annex III) is that this increased flexibility arises from application of a principle set out in the decision of the House of Lords Bolton.  The House of Lords (as quoted in paragraph 33 of Morgan [copy supplied]) said this:
“As in all questions to do with costs, the fundamental rule is that there are not rules.  Costs are always in the discretion of the court and a practise, however widespread and longstanding, must never be allowed to harden into a rule.”

57. That is the overriding rule, as set out by the English House of Lords in relation to costs. 
58. Any relaxation of the Corner House criteria is thus underpinned by the fact that this remains an essentially discretionary regime.  
59. Mr Eadie maintains that the discretion is exercised on what he calls a “principled basis”. There are indeed principles in deciding whether the court has power to make a PCO
. But there is no principled basis which says whether the court shall make a PCO in any particular case. (Nor are there any principles explaining the terms of any such order.)  

60. CAJE would also draw the Committee’s attention to the issue of “reciprocal caps” on PCOs.  In particular, paragraph 63(4) of the UK’s response comments on the tendency for the courts to impose caps on what the claimants can recover if they are successful (a so-called “cross cap”) as a “quid pro quo” for a cap being placed on what the defendant can recover from the claimant if the claimant wins.  This issue is dealt with in Appendix 3 (paragraphs 3 to 6) of the Sullivan Report. The concerns expressed there remain unchanged.  In a case like the Buglife case (where a PCO limiting Buglife’s liability to £10,000 was granted) the defendant will often ask for, and the court will often grant, a reciprocal costs cap of £10,000. That means that if Buglife (or a claimant faced with a “cross cap”) was to be successful, it could still only recover £10,000 of its costs from the Defendants (i.e. less than its likely bill).  That, in practice, means that NGOs can only offer lawyers very low rates or nothing at all. In practice, the UK is thus relying on the good-will of environmental lawyers acting free or at low rates  to secure compliance with Aarhus.  As it happens, I myself am faced with a case in a few weeks where Mr Eadie is on the other side for a major Government department which is asking for a “cross cap” at the same level of the cap that my clients, NGOs, can afford
.  If we lose, I and the other lawyers acting for the NGOs will be the ones who suffer. It is, therefore, a very real and ongoing problem.  
61. So, the simple point is that PCOs could provide an answer. 

62. But, while they remain discretionary (both on the question of when an order must be made and the terms of such an order) they will not. 
63. And this Committee cannot be satisfied that the concerns expressed by, for example, the Sullivan Report, have been addressed.
Exercise of the court’s discretion
64. Finally, on the issue of the court’s overall “discretion”.  
65. CAJE is concerned that the Government’s representations in writing on this point are very misleading. Thus:
(1) at paragraph 15, having quoted an extract from the Court of Appeal’s judgment in Morgan, the UK says that the Court of Appeal has now said that the courts should follow the Aarhus Convention:

“As is apparent from the Court of Appeal’s judgment [in Morgan], and is re-emphasised in these observations, as a matter of law the provisions of the Convention are to be taken into account by the Courts, and are provisions to which they should have regard in exercising their discretion as to costs.“ [underlining added]
(2) at paragraph 72, the UK then says that:

“Third, as a matter of law, the Courts are also required to take into account the obligations under the Aarhus Convention in exercising their discretion as to costs, as explained above at paragraphs 13 and 14”    
(3) Again, at paragraph 79(ii), the Government states:

“In the UK, that discretion is subject to the requirement to have regard to the Convention’s obligations ….”

66. But that is simply not what the Court of Appeal has said.  
67. In particular, in paragraphs 44 and 47(iii) in Morgan, (the most recent case in the Court of Appeal and the case which other courts are to follow), the Court stated that the Aarhus Convention is a factor which the court “may” take into account. Thus:

“However, from the point of view of a domestic judge, it seems to us (as the DEFRA statement suggests) that the principles of the Convention are at the most something to be taken into account in resolving ambiguities or exercising discretions (along with other discretionary factors including fairness to the defendant).”  
68. Accordingly, the court is permitted to take the Aarhus Convention into account. It is not required to do so.  
69. Furthermore, the Convention is only one factor to take into account along with a number of other factors including “fairness to the defendant” (see further below).  
70. That is a long way short of being “required” to take it into account, which is what the Government would have the Committee believe. 
71. The UK’s submission is misleading
.
72. But even if the courts were indeed required to take into account the Aarhus Convention (rather than just being permitted to do so), what does that mean?

73. Let us now consider what “take into account” actually means. 
74. It means the Convention is one factor of many which the judge must consider.  It is not necessarily even the overwhelming factor.  
75. So “having regard to” the Convention is not the same as securing compliance with the Convention.  
76. The critical point is that there is no rule of court or practice in England and Wales which says the courts must secure compliance with Aarhus.  
77. It is at best one of many factors that must be taken into account. 
78. That is why CAJE maintains that the mechanisms relied upon by the Government are simply tools which are capable of securing compliance, not mechanisms which in any way can be relied upon to secure compliance.  
79. The Government says that that there always needs to be some discretion in a regime like this.  CAJE accepts that there may need to be some discretion in evaluating, for example, what in a particular case would be prohibitive expense. But what we have here is absolute and total discretion. That is not acceptable.
80. This can be illustrated by the cases cited by the Government in Annex III.  
Davey

81. In addition to Morgan (discussed above), we would refer you to the Davey case (UK Annex III page 7, penultimate line) which identifies public interest considerations which “may properly result in a restricted order or no order for costs”.  Again, the courts have the power to ensure that costs are not prohibitive, but they are not required, to secure any particular result.  
Wiltshire CPRE

82. The Committee is also referred to the case concerning the Wiltshire branch of the Campaign to Protect Rural England (CPRE) (UK Annex III page 21).  
83. Regrettably, the Committee has been given only a very partial extract of that case by the UK.  
84. If the Committee examines the whole case [copy of relevant part of the transcript provided, with side lines showing key passages], it will see that the judge took into account a wide range of factors in his cost discretion.  
85. In paragraph 190 (UK Annex Para III page 22), the Committee will note that it has only been given the “fourth” - but not the first, second, third or fifth - paragraph identified.  CAJE has given the Committee the full extract from that transcript, which is a discussion before the judge about whether the costs order should be made.  
86. The Committee will note from the transcript that there was, firstly, a very real risk in that case that the court would order the payment of the third party developer costs.

87. The Committee  but also that when it came even to the costs of the defendant the judge identified that he needed to take into account a very wide range of factors, five or six factors, of which the Aarhus Convention was merely one.   
88. This judgment, dated 26th June 2009, is entirely consistent with Morgan as explained above. In particular, the judge took into account Aarhus as one of the factors. But that by no means led him to secure compliance with Aarhus.  
89. The costs order the judge made in that case was approximately £50,000, against a local NGO. 
Littlewood –v- Bassetlaw 

90. Finally, in the UK’s Annex III, the Committee has been given the case of Littlewood v Bassetlaw District Council (page 25).  
91. The Committee is referred to paragraph 28 on page 27 of the extract. It appears to show a slightly firmer approach to Aarhus (i.e. a suggestion of a duty to comply with the Convention).  
92. But note that the preceded Morgan.  It is inconsistent with the judgment in that case and a lower status of decision.  
93. But more importantly, if the Committee turns to paragraph 27 (the previous paragraph), it will see that the Court of Appeal upheld the making of a costs order by the judge in the High Court of some £50,000.  And what is interesting is the reasoning by which the Court of Appeal said that this was an acceptable figure.  The Court of Appeal judge said this: 
“In my view the judge was entitled to find that a costs figure capped at £50,000 was proportionate to the nature of the case and the work to which the council had been put in defending it, and that the costs awarded should properly include the fees of leading counsel.”  [underlining added]

94. In other words, when the Court of Appeal looked at the question of prohibitive expense (i.e. the Aarhus question) what they actually looked at was the defendant’s position, in other words, how hard had they had to work and how much expense had they been put to. 
95. That is simply not what the Aarhus Convention means by prohibitive expense.  

Fairness to the defendant

96. The UK Government (and indeed the UK Court of Appeal in Morgan) appears to say that “prohibitive expense” somehow includes a notion of fairness to the defendant.

97. This is simply not the case.  
98. The word “fairness” in Article 9(4) of the Convention is an entirely separate requirement.  
99. Prohibitive expense means prohibitive expense to the claimant.  
100. So when the English courts (in, for example, Morgan) have expanded that to include some notion of other factors by the public authority’s position, this is simply wrong. 
Overall

101. CAJE’s overall position is thus that the Government can not demonstrate compliance with Aarhus.

102. All it can show is that there are in place a number of tools which may, in theory, and in some cases achieve compliance.  

Lord Justice Jackson’s Review of Costs

103. Finally, on costs generally, CAJE wishes to comment very briefly on the “Jackson review”.  
104. The Committee will see that Lord Justice Jackson has recognised that there is a problem that needs to be solved. He has identified a series of mechanisms and ways in which that problem can be solved. 
105. In due course he may provide suggested solutions. But those will only be adopted (and become part of the rules of court) if the Government is happy with them. 

106. The UK is simply wrong to suggest that there is no longer a problem here.

Injunctive Relief

107. Finally, we wish to make a point about injunctions and, particularly, the presumption in the English courts that the claimant will provide a cross undertaking in damages to the defendant as a pre-condition to the grant of interim relief.  
108. Yesterday, the Committee heard about the Lappel Bank case. Today you have heard cases which have emphasised that (although the presumption remains in place) the courts have a discretion on the point.  
109. Again, CAJE notes that discretion is a “tool”, but it not necessarily a successful tool, to secure compliance with the prohibitive expense question when it comes to injunctive relief.  

110. The UK does not secure the availability of injunctive relief without prohibitive expense.

Conclusion

111. So, overall, CAJE’s position is that there are mechanisms in place which could (if the judge in the case is amenable) secure compliance with the Convention.

112. But that is not enough.  
113. The Committee is invited to follow the findings of the Sullivan Report (and the other reports cited by CAJE) which demonstrate a longstanding and continuing problem with regard to prohibitive expense in the judicial review jurisdiction in England and Wales.

David Wolfe
CAJE, September 2009
� In reply Mr Eadie took issue with that point. He repeated the claim that the exercise of discretion here is on a “principled basis”. But he misunderstood CAJE’s point. As above, what is missing is any principled basis for requiring the court to make a PCO. What exists are criteria which must be satisfied before a court can make a PCO. But even if they are satisfied, the courts can (and do) take into account other factors in deciding whether or not to do so. Those other factors are not limited. Nor are they defined. CAJE maintains its point.


� In reply, Mr Eadie suggested that this was “in fact an example of how a PCO is working to ensure access to justice”. In particular, so he said, the case is thus now proceeding next month to a substantive (i.e. final) hearing with a PCO in place. Unfortunately, he has misremembered the position. In particular, the forthcoming hearing is only the permission (i.e. preliminary) hearing, and the PCO granted so far is only an “interim” PCO, to cover the position up to the permission stage at which it will be renewed. In other words, the NGOs are being asked to risk all they can afford just to try and get permission. If the NGOs get permission (at which point the case will indeed then progress to a substantive hearing) then it seems likely (from what it has said so far) that Mr Eadie’s client department will ask for the PCO level to be raised and a cross cap to be set. It remains to be seen what happens.





� In reply, Mr Eadie rejected that complaint. He said it was “offensive”. But he did not explain why it was offensive. Instead he referred to the judgment in McCaw (UK Annex III page 24)  paragraph 9 of in which the judge said this: “I am prepared to accept, as I understand Mr Harrison was, that the principles set out in Corner House must be applied flexibly. They must be applied in environmental case contexts in the light of the Aarhus Convention. I accept that in general terms, without wishing to seek to tie the hands of any court that considers the matter hereafter, the suggestions of the Sullivan working party should be taken into account by the court.” But that judgment was on 19 June 2008 and is only the judgment of a “Divisional Court”. The decision in Morgan is the more recent judgment and is from the Court of Appeal. It is the precedent to follow. The law is set out in Morgan, not in McCaw. The UK’s claim that Court of Appeal has said that judges are required to take account of the Convention is indeed misleading. CAJE maintains its point.
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