FINDINGS AND RECOMMENDATIONS OF THE AARHUS CONVENTI ON
COMPLIANCE COMMITTEE WITH REGARD TO COMMUNICATION
ACCC/C/2008/33 CONCERNING COMPLIANCE BY THE UNITED KINGDOM *

l. BACKGROUND

1. On 2 December 2008, ClientEarth, the Marine Coraean Society (MCS) and Mr.
Robert Latimer (hereinafter collectively ‘the commmzants’) submitted a communication to the
Committee, alleging non-compliance by the Unitedd¢iom of Great Britain and Northern
Ireland with its obligations under article 9, pawguhs 2, 3, 4 and 5 of the Convention.

2. ClientEarth is a non-profit environmental law, saie and policy group working in the
European Union and beyond. It is registered asygeany limited by guarantee in England and
Wales (E&W) and a registered charity in E&W. TherMa Conservation Society (MCS) is a
charity dedicated to the protection of United Kingdseas, shores and marine wildlife. It is
registered as a company limited by guarantee in B\ a registered charity in E&W and
Scotland. Robert Latimer is a private citizen.

3. The communicants allege that the Party concerne@sipect of the law of E&W, has
failed to comply with article 9 of the Conventioatb generally and in relation to a specific
case. The general allegations of non-compliancga¢d the lack of substantive review in
procedures for judicial review, the prohibitivebypensive costs of judicial review proceedings,
the lack of rights of action against private indivals for breaches of environmental laws and
the restrictive time limits for judicial review. €hallegation of non-compliance in the specific
case relates to the alleged failure of the Paniycemed to provide access to justice to challenge
a government licence issued to the Port of Tyneoimthern England that allows for the disposal
and protective capping of highly contaminated jploetdge materials at an existing marine
disposal site called ‘Souter Point’ approximatelyrf miles off the coast.

4, Following a preliminary determination that it wadnaissible by the Committee at its
twenty-second meeting (17-19 December 2008), thenmanication was forwarded to the Party
concerned on 24 December 2008.

5. On 16 January 2009, the Committee wrote to eatheoparties with questions seeking
clarification on certain issues.

6. By letter dated 12 May 2009, the Party concernegjisban extension of the usual five
month timeframe for its response for an additidnal months, until 24 July 2009. By letter
dated 21 May 2009, the communicants indicatedtliegt did not oppose the two month
extension sought by the Party concerned for filisgesponse to the communication. The
communicants asked if they could have a similar tmamth extension in which to respond to
the Committee’s questions of 16 January 2009.

7. On 22 May 2009, the Committee received written sgbions in respect of
communications ACCC/C/2008/23, ACCC/C/2008/27 ai@iC&/C/2008/33 from an observer,

! This text will be produced as an official Unitedtas document in due course. Meanwhile editorfaiminor
substantive changes (that is changes which argarotof the editorial process and aim at correcéngrs in the
argumentation, but have no impact on the findinmgs @nclusions) may take place.



the Coalition for Access to Justice for the Envimamt (CAJE), a coalition of six environmental
non-governmental organizations from the United iiom 2

8. By letter dated 27 May 2009, the communicants aghatthe costs-related aspects of its
communication, in particular, paragraphs 32-36 panéigraphs 92-149 and Annexes lll, IV and
V of the communication, be considered as additibaakground by the Committee when
considering two other current communications addlres Party concerned (ACCC/C/2008/23
and ACCC/C/2008/27).

9. By letter dated 27 May 2009, the parties were mifedl that the hearing of the
communication would be held at the Committee’s twydifith meeting on 22-25 September
20009.

10. By letter dated 9 June 2009, the communicants refgmbto the questions raised by the
Committee on 16 January 2009.

11. By letter dated 16 July 2009, CAJE wrote to the @ottee enclosing the recent
judgment of the European Court of Justice in Cag@®07,Commission v. Ireland

12. By letter dated 28 July 2009, the Party concermediged written submissions
responding to the communication and to the cornedggoce from the communicants dated 9
June 2009. On 19 August 2009, the Party concerr®dded an annex of highlighted excerpts
of court judgments in support of its position.

13.  On 9 September 2009, the communicants providediaeddi written submissions for
consideration by the Committee seeking to clardytain aspects of the Party concerned’s
response of 28 July 2009.

14. The Committee discussed the communication at gstyvfifth meeting (22-25
September 2009), with participation of represewtstiof both the Party concerned and the
communicants, who answered questions, clarifiadessand presented new information.
Observers were also given the opportunity to speak.

15. By letter of 20 January 2010, CAJE wrote to the @ottee providing its comments on
the final report by Lord Justice Jackson entitlB@évView of Civil Litigation Costs” published in
January 2010 and the Report of the Scottish Cigilr& Review by the Right Honourable Lord
Gill published in September 2009. On 29 JanuanP2€@ie communicants wrote to the
Committee providing their comments on the finaloe oy Lord Justice Jackson entitled
“Review of Civil Litigation Costs” published in Jaary 2010.

16. By letter of 18 March 2010, CAJE wrote to the Cortted enclosing a press release
issued that day by the European Commission indigdhiat it had issued the United Kingdom
with a Reasoned Opinion due to its concerns thyat lproceedings in the United Kingdom were
too costly and that the potential financial congemes of losing challenges was preventing
NGOs and individuals from bringing cases againstipuodies.

2 Friends of the Earth, WWF-UK, Greenpeace, Royali&y for the Protection of Birds, Capacity Glolaaid the
Environmental Law Foundation.



17. On 20 May 2010, CAJE wrote to the Committee tornmfdat of some recently-released
judgments relevant to the issue of the cost ofsstejustice for members of the public in the
Party concerned. On the same day, the EnvironmeatalFoundation, one of the six NGO
members of CAJE, wrote to inform the Committee od@ent report it had published entitled
“Costs Barriers to Environmental Justice” that untdd examples of cases of environmental
litigation that did not proceed because of prohibitosts. On 2 June 2010, the communicants
provided their comments on the judgments provide@AJE on 20 May 2010.

18.  During the proceedings, the Party concerned all¢iggida member of the Committee
had a conflict of interest with respect to two etbemmunications then ongoing regarding the
United Kingdom, ACCC/C/2008/23 and ACCC/C/2008/2e Committee member concerned
did not participate in the deliberations on thaliings in those cases, nor in the deliberations on
the findings in the present communication. Furthetails are set out in paragraphs 6-11 of the
report of the twenty-fifth meeting of the Commiti@2-25 September 2009).

19. The Committee began to prepare draft findingssatenty-fith meeting and completed
the preparation of draft findings following its tatg-eighth meeting (15-18 June 2010). In
accordance with paragraph 34 of the annex to aeciki7, the draft findings were forwarded
then for comments to the Party concerned and todhemunicants on 25 August 2010. Both
were invited to provide any comments by 22 Septer@b&O0.

20. By letter of 14 September 2010, CAJE forwarded agust 2010 update of the May
2008 report “Ensuring Access to Environmental esith England and Wales” (the Sullivan
Report) together with its comments on the draffifigs.

21. The communicant and the Party concerned both pedvideir comments on the draft
findings on 22 September 2010.

22.  Atits twenty-ninth meeting (21-24 September 20183, Committee proceeded to

finalize its findings in closed session, taking@aat of the comments received. The Committee
then adopted its findings and agreed that theyldhmipublished as an addendum to the report.
It requested the secretariat to send the findiogked Party concerned and the communicant.

Il. SUMMARY OF FACTS, EVIDENCE AND ISSUES ?

23. The communication alleges non-compliance by théyRamncerned, in respect of the law
of E&W, with its obligations under article 9, paraghs 2, 3, 4 and 5 of the Convention. The
communication concerns four submissions. Thes€lamhat in practice, courts in E&W do not
allow judicial review regarding the substantivedkty of decisions, acts or omissions within the
scope of the Convention, (2) that access to jugtipeohibitively expensive, in particular with
regard to the costs awarded against losing clasreamd the requirement for claimants to
undertake to cover defendants’ losses to qualifyrfjoinctive relief, (3) the lack of rights of
action against private individuals for breachesmfironmental laws and (4) the time limits for
bringing an application for judicial review whichet communicants submit are uncertain, unfair
and overly restrictive. All submissions are raigedeneral and submissions (1), (2) and (4) are
also raised in relation to the Port of Tyne sitomdi

% This section summarises only the main facts, endd and issues considered to be relevant to tbstiqn of
compliance as presented to and considered by theritee.



1. Review of substantive legality in judicial review poceedings - article 9, paragraphs
2and 3

24.  The communicants submit that in E&W, the courtslappry restrictive rules regarding
judicial review, allowing judicial review of publiauthority acts and decisions only in cases of
procedural impropriety, illegality or irrationalitf he communicants allege that the Party
concerned, therefore, does not properly comply waititle 9, paragraph 2, of the Convention,
which requires members of the public to have act®eagseview procedure to challenge the
substantive legality of any decision subject toghavisions of article 6 of the Convention. They
also allege that the Party concerned fails to ptpm®mply with the general right in article 9,
paragraph 3, of the Convention for members of th#ip to challenge acts and omissions of
public authorities which contravene national envinental law.

25.  The communicants submit that while, in theory,dbarts in E&W enjoy a broad
discretion to allow appropriate review actionsefation to reviewing the substantive legality,
including the material facts, of a public authoaigt or decision, this broad discretion is
exercised in very limited circumstances and noegally in environmental cases. For example,
the communicants note that there are judicial re\dases before the courts where it has been
held acceptable to review the facts of a case wiherpublic authority has reached a decision on
a ‘material error of fact’.Moreover, human rights law, through the Europeanv@ntion on
Human Rights and Fundamental Freedoms 1950 (thelRECand the United Kingdom Human
Rights Act 1998, as well as European Union lawanegal, have introduced the principle of
proportionality into English law. The communicantste that the principle of proportionality is
now an established ground for judicial review ilaten to human rights and European Union
law cases, and permits an appropriate review o$tihstance of the case. The communicants
submit, however, that these broad principles atgyaperally applied by the courts and not in
environmental cases in which judicial review isgiui Rather, the courts’ jurisprudence applies
very restrictive rules and only allows judicial rew of public authority acts and decisions in
cases of procedural impropriety, illegality or tromality.

26. The communicants allege that tRert of Tyne case provides an example of the above
mentioned allegations. The communicants submitithttis case there would be no opportunity
to challenge various aspects relating to the snbgtamerits of the case, including the lack of a
full environmental impact assessment (EIA) throughthe failure to observe a precautionary
approach; the failure to provide evidence to supih@r elected disposal method as following
best available technique or best environmentaltipeggahe failure to provide evidence which
properly discounts the practical availability ofeshative methods; the potentially misleading
statements made in relation to the physical naititke disposal site and frequency of additional
capping actions and capping materials; and theecprent danger posed to the marine
environment, should contaminated material escape the site and affect the marine

* The communicants refer to the following judiciakisions and authorities: Judgment of Lord Slynhiaflley in

R (on the application of Alconbury Developmentg it&ecretary of State for the Environment, Transaod the
Regiond2001] UKHL 23 at 52 — 54, citing his own judgmémtR v Criminal Injuries Compensation Board, Ex p A
[1999] 2 AC 330, at 344, as well 8scretary of State for Education and Science v SataéVetropolitan Borough
Council [1977] AC 1014, at 1030, and Wade & Forddtiministrative Law7th ed. (1994), pp. 316 — 318
(discussingmere factual mistakeds a ground for judicial review) and de Smith, Wawold Jowell Judicial Review
of Administrative Action5th ed. (1995), p. 288 (discussing judicial revighere mistaken facts have been taken
into account).



environment surrounding the site (including potalitivaluable habitats protected by
Biodiversity Action Plans).

27.  The communicants submit that the most obvious wawdke the law compliant with
article 9, paragraphs 2 and 3, of the Conventiounlevbe to apply the existing more flexible
approaches in relation to material mistake of &t the use of the proportionality principle as
in cases concerning human rights and European UawenThe communicants suggest that
cases that fall within the Convention would be atiteehuman rights cases providing a separate
ground for judicial review and the general law odigial review would remain unchanged.
Alternatively, communicants suggest that a new &newt, an ‘Aarhus Act’, akin to the Human
Rights Act 1998, could be passed to clearly ensthiriegislation the specific rights of the

public under the Convention and reinforce environtakcases that fall within the Convention
as a separate ground for judicial review.

28. The Party concerned submits that the plain wordirarticle 9, paragraphs 2 and 3, of
the Convention does not suggest that a full mesiteew is required. Nor does tharhus
Convention Implementation Guidaggest that a full merits review is required. Pagty
concerned points to page 128 of thplementation Guidé2000 edition) which, with respect to
article 9, paragraph 2, states:
“The public concerned within the meaning of thisggmaph can challenge decisions, acts
or omissions if the substance of the laas been violated (substantive legality) or if the
public authority has violated procedures set ol&w (procedural legality)...” (emphasis
added by Party concerned)

29. Regarding article 9, paragraph 2, of the Conventiom Party concerned submits that a
right to challenge the ‘substantive and procedegsdlity’ of a decision appears precisely to
reflect the scope of judicial review in the lawE&W. The Party concerned submits that it is
elementary that judicial review in E&W encompasseisstantive legality. Thus, if a decision-
making body has acted beyond its powers, or takerr@evant matter into consideration, or
acted irrationally, then that decision is suscégtib challenge by judicial review. The Party
concerned furthermore points out that more recentjyound for judicial review of ‘material
error of fact’ has emerged, which concerns matiesuibstantive legality.

30. The Party concerned distinguishes between thesrigtavided under article 9, paragraph
2, and article 9, paragraph 3, of the Conventibsulbmits that article 9, paragraph 2, of the
Convention envisages a specific right to challefiigdecisions subject to article 6 of the
Convention and (ii) other relevant provisionsha Convention “where so provided for under
national law”. Only in respect of decisions undeicte 9, paragraph 2, is there a specific right
to challenge ‘the substantive and procedural lggeafiany decision’.

31. In contrast, article 9, paragraph 3, of the Coneentaccording to the Party concerned,
envisages a much more general right. Inter alia,atright to have access to procedures, which
may or may not be judicial (by contrast with agiél, paragraph 2, of the Convention, which
requires a right of access specifically to a conquivalent independent body); it does not
necessarily require a direct right to challengeléigality of an act or omission: instead, it
requires a right of access to procedures to clgdl@cts or omissions. Moreover, article 9,
paragraph 3, of the Convention does not necessaréypressly include any right to challenge
the substantive legality of an act or omission.

® The Aarhus Convention: An Implementation GuideitethNations, 2000.



32. Regarding the Port of Tyne case, the Party condesnbmits that the communicants’
complaints (summarised in paragraph 26 above) eagrduped into two categories:

(a) Complaints that would be capable of founding ancléor judicial review, if valid. Thus,
for example, if a full EIA was required by law, y&dt performed, there is no reason why
that could not constitute a proper ground for atitig judicial review. Similarly, if the
decision-maker failed to adopt an approach whietas required to adopt (e.qg. the
precautionary approach) that would constitute @@rground for instituting judicial
review; and

(b) Complaints relating to failures in the provisionimfiormation (both in the original
communication and at paragraphs 26 to 28 of themamcants’ further response of 9
June 2009) in respect of which there are estalismechanisms in domestic law to
address such failures. The Party concerned nadéshih communication does not
include a complaint that such mechanisms are o= or inadequate.

33. Moreover, the Party concerned submits that the canicants have not demonstrated, or
even sought to demonstrate, that the Port of Tyse €alls within the scope of article 9,
paragraph 2, of the Convention as they have fadedentify any ‘decision, act or omission
subject to the provisions of Article 6’ as wouldhecessary to invoke article 9, paragraph 2 in
this case.

2. Costs - prohibitively expensive - article 9, paragaphs 4 and 5
General rule “Costs follow the event”

34. The communicants submit that the two single biggest problems that parties face in
E&W arise out of:
(a) the rule set out in rule 44.3(2) of the Civil Prdaee Rules (CPR) that “costs follow the
event”; and
(b) the fact that claimants are at risk of having tmpensate defendants for any damage
they suffer through the granting of interim relisfiould the defendant succeed at trial
(see paragraph 68 below).

35. The communicants submit that as a result of thesglgms, the Party concerned has
failed to meet its obligations under article 9,ggaaph 4, of the Convention to ensure that access
to justice procedures provide adequate and effectmedies, including injunctive relief as
appropriate and are fair, equitable, timely andprohibitively expensive. They also claim that
the Party concerned has failed to consider thékstianent of appropriate assistance
mechanisms to remove or reduce financial and ditheters to access to justice, as required
under article 9, paragraph 5.

36. The communicants submit that the Port of Tyne &inas illustrative of the above
mentioned problems regarding the law of E&W. Thelmit that the MSC and the individual
claimant in this case could not have afforded th&scof the defendant, had they lost the case,
and most likely would have had to rely on pro btewal representation. Moreover, the MSC
and the individual claimant could not have providettoss-undertaking in damages, which
would probably have been required in that case.



37. The Party concerned contends that the presentkatgeecosts regime is compliant with
the Convention. It contends that compliance isead through a variety of measures, the most
important of which are:

(a) Legal Aid —i.e. public funding by the Legal SemgécCommission

(b) Conditional Fee Agreements (CFAS)

(c) Protective Costs Orders (PCOs)

(d) Judicial Discretion.
The Party concerned notes that it is not contemigigideach measure, individually, would
necessarily be adequate to achieve complianceantttie 9, paragraph 4, but rather that
together they prevent costs from being prohibitivetpensive.

38. The Party concerned submits that the ‘loser paystiple is not inherently
objectionable under the Convention. It suggessttiis is clear from both the terms of article
3, paragraph 8, of the Convention as well as tieeofishe word ‘prohibitively’ in article 9,
paragraph 4, of the Convention. It furthermoretends that provided that the costs to the
losing party are not prohibitively expensive, thesér pays’ principle does not lead to an
infringement of the Convention.

39. The Party concerned notes that there is no definf ‘prohibitively expensive’ in the
Convention and it is apparent that Parties araddi a wide degree of latitude in the manner in
which compliance with article 9, paragraph 4, mayabhieved. The Party concerned submits
that it is clear from both the terms of articlep@ragraph 8, as well as the use of the word
‘prohibitively’ in article 9, paragraph 4, thatis not inherently objectionable that a losing party
should be required to pay the winning party’s cdststhermore, costs that are merely
‘expensive’ are permissible; providing the costg® losing party are not prohibitively
expensive, they do not lead to infringement of@o@vention. Moreover, what is ‘prohibitive’
will vary widely between prospective claimants afmims. Any system which imposes rigid
criteria (such as a rule setting a cap at a standsel as to the liability for the costs of the
opposing party of a claimant in an environmentallieimge) is liable to risk prohibiting some
claims. It is inherently desirable that there skdag discretion to form a judgment on a case by
case basis in the operation of measures to avoltilptively expensive costs.

40. The Party concerned submits that it is importametmgnise that the provision of a fair
and just system of law involves treating all partie litigation fairly. The resources applied by
public authorities in defending judicial review peedings stem ultimately from the taxpayer,
and it is therefore proper that the cost impliaagifor both parties in an individual case should
be taken into account. The Party concerned fughbmits that the Convention’s provisions in
relation to court proceedings must be consideradarcontext of the system of environmental
law, and access to it, as a whole. This is becadress through the courts is only one of the
many routes open to the public in their searclrefosironmental justice.

41. The Party concerned submits that it is not appaheithe potential costs in the Port of
Tyne situation would have been prohibitively expeasind suggests that a Protective Costs
Order (PCO) might have been granted in this caaerikritorious claim had been presented to
the court.

42. CAJE, in its amicus brief, which is confined to subsions on the issue of prohibitive
expense in the public law context, submits that'tests follow the event” rule is the most
significant obstacle to access to justice in emrmental matters under the law of E&W because



although a claimant in an environmental case catrcbits own legal costs, it has no control
over the costs of the other parties. As sucHiaitslity is potentially open-ended.

43. CAJE submits that the effect of the costs regisrat even the largest environmental
NGOs are reluctant to take legal action againsPtmgy concerned, and it is thus extremely rare
for small environmental NGOs (such as the co-comoaunt MCS) to take such action. CAJE
points to the case & (Buglife) v Thurrock Gateway Development Corp andther® in which

the claimant was granted a PO@niting its liability for the costs of the otheide to £10,000,

but in which the costs recoverable by Buglife frbra local authority were capped at the same
level, both by the High Court and the Court of Apb&€AJE notes that the 2008 Sullivan

Report pointed out that an arrangement of this {ygkerred to as reciprocal costs capping) does
little to encourage lawyers to represent indiviguzi organisations in environmental cabes.

Legal aid

44.  The communicants submit that legal aid is only laéé to a limited number of persons
because of its stringent economic means test. Mered is only available to individuals,
whereas most environmental cases are brought byncmity groups or NGOs which cannot
qualify for aid. In addition, although it is noweoretically available in public interest cases, it
is difficult to obtain in such cases, because fogdvill be refused “if there are other persons or
bodies who might benefit from the proceedings wéwo easonably be expected to bring or fund
the case® Parties applying for funding in such circumstankage to “provide an explanation
for why the proceedings cannot be funded privaiglpther means'® This means that in
examining what alternative funding may be availatile Legal Services Commission “will
need to consider whether any funding should beigeavby those members of the public who
stand to benefit from the outcome of the casee¥ample by all those affected getting together
a fighting fund to finance the litigatior”

45.  The Party concerned emphasizes a number of peigésding its legal aid regime. It
submits that the scheme is one of the most compséreand expensive schemes in the world,
and for an eligible applicant, it provides accesgistice at little or no cost to that person eifen
he/she loses the case. The Legal Services CommiBsinding Code Decision-making
Guidancé? allows funding in litigation cases which have oaliborderline’ chance of success
but which have a ‘significant wider public interektin practice, this has led to public funding
of a significant number of environmental challendasnany cases, a claimant eligible for legal
aid can be identified to bring a claim. For exampie€Edwards v. Environment Agengyo. 1)
the Court accepted an eligible claimant who wasupuio act as a representative of a

® R (on the application of Buglife — the Invertebr&enservation Trust) v Thurrock Thames Gateway Deveent
Corporation & Rosemound Developments [2008] EWCA Civ 1209.
" See paragraphs 99-103 below for an overview ofaivein E&W relating to PCOs.
&Ensuring access to environmental justice in Englamd Wales; Report of the Working Group on Access to
Environmental Justice (chaired by Sullivan J.), N2&99 (hereafter the “Sullivan Report”), Appendip341, para
7.
‘I’OSuIIivan Report, Appendix 2, p.38, para 5.5(1).

Ibid.
™ |bid, at para 5.5(5).
12| egal Services Commission Funding Code DecisiokiMaGuidance,
http://www.legalservices.gov.uk/docs/cls_main/FugdiodeDecisionMakingGuidanceGeneralPrinciples(Sesfl
-14)Sept07.pdf
*pid, 5.1 4.
4 Edwards v. Environment Agengyo. 1) [2004] EWHC 736; [2004] 3 All ER 21.




community group, others of whom were ineligible liegal aid. The Legal Services Commission
has made explicit reference to the requirementseofAarhus Convention in its Funding Code
Guidance, recognising the various combinationsinéling that may be possible within an
individual case (e.g. a partnership approach betwegally- aided and non-governmental
organisations}®> The Funding Code Guidance also states that envieatal cases may be less
likely to require significant private contributiah$The Party concerned states that the Funding
Code Guidance provides that in all cases the dnriton will be fixed so as not to be
prohibitively expensive.

46. CAJE observes that the financial limits for legal @ligibility are extremely low. In
respect of the Party concerned’s suggestion thangial claimants should find a person who
gualifies for legal aid to act as the represengatiaimant for the wider group, and its citation of
Edwards v Environment Ageniythis regard, CAJE notes that in that case, dueealth
reasons, Mr Edwards, the legally aided person,dsétiv his instructions on the final day of the
subsequent appeal before the Court of Appeal armhdegally-aided person, a Mrs
Pallikaropoulos, took over. Following unsuccessibeals before the Court of Appeal and
House of Lords, Mrs Pallikaropoulos is currentlglsag to challenge a claim by the
Environment Agency and other respondents for £88¢@Bts.’ CAJE also comments on the
Party concerned’s reference to the suggestioreiégal Services Commission Funding Code
Guidance that a legally-aided person and an NG@scb-claimants. CAJE points out that, if
the claimants lose at trial, the court is likelyntake them jointly liable for the defendant’s costs
and given the legally-aided person’s modest cir¢antes, the NGO may be left to carry the
full sum of the defendant’s costs after all.

47. The Party concerned recognises that notwithstartiegubstantial contribution of the
legal aid system towards achieving compliance waitltle 9, paragraph 4, of the Convention,
on its own, the system might not be sufficient¢hiave complete compliance with this article
of the Convention. It submits, however, that thgaleaid system is to be assessed together with
CFAs, PCOs and judicial discretion, discussed below

Conditional Fee Agreements
48.  The communicants allege that a C&#s of limited value in judicial review proceedings

because damages are not awarded in judicial resée@s, meaning that, contrary to private
nuisance cases where damages may be awarded, $aaysts cannot be paid out of such

15 | egal Services Commission Funding Code DecisiokiMaGuidance, Part C.5.5.

'8 |bid, Part C.5.5.5(e).

YR (Edwards and Pallikaropoulos v. Environment Ageg2006] EWCA Civ 1138. The Court of Appeal dismidse
the appeal. Due to the limited nature of her ineatent, Mrs Pallikaropoulos was ordered to pay A2dfsts. She
appealed the Court of Appeal’s judicial review dém to the House of Lords and sought a PCO inectspf her
appeal. In making the application she did not ptewdetailed evidence of her means, taking the Wit should
be sufficient to “give a broad indication as to m&a Her application for a PCO was refused, wite fkppeals
Committee stating that “information about the apgfit’'s means, about the identity and means of any she
represents” was relevant and that the Appeals Caesnfdo not consider the suggested protectivescosters
regarding costs appear proportionate on the infdbomavhich is before them and in the light of theture of the
issues involved; and they do not consider thatase has been made for saying that the proposedlappuld be
“prohibitively expensive” or that Directive 2003/8%C would be breached without a special order” trebf
Judicial Office dated 22 March 2007, cited in thespondents’ Grounds of Application for a Cost Assent, 11
February 2010, paras 12-13). Mrs Pallikaropoultsately lost the judicial review appeal in thedte of Lords.
R (Edwards and Pallikaropoulos) Environment Agencj2008] UKHL 22. She is currently seeking to chafie
£88,000 costs claimed by the Environment Agencyathdr respondents.

18 See paragraph 98 below for an overview of CFASénlaw of E&W.



damages. Lawyers’ costs in judicial review procegslithus can only be paid if the defendant is
ordered to pay the claimant’s costs. With referdndfie Sullivan Report and Lord Justice
Jackson’s preliminary repottthe communicants allege that a CFA thus is ndilgi# a PCO

is in place which caps the costs of both partidsclvis what courts usually do, courts being
reluctant to cap only the defendant’s costs. Theroanicants further allege, with reference to
Lord Justice Jackson’s preliminary rep@rthat after-the-event (ATE) insurance does not
provide a solution because it either is not avéglai environmental judicial review cases or is
‘expensive, complex and potentially unfair’.

49. The Party concerned accepts that there are pdtimtitations in the use of CFAs in
environmental cases (as for example recognizeaid lustice Jackson’s preliminary report,
Chapter 36), which prevent them from constitutirgpenplete solution to the problem of costs.
The Party concerned contends that neverthelessiange of cases, they facilitate access to
justice. It submits that a good example Wazrgan v Hinton Organics' which was put before
the Committee in communication ACCC/2008/C/23.hattlitigation, the claimants had entered
into a CFA with their solicitors, with the protemti of ATE insurance to meet any liability for
the defendants’ costs arising from the litigation.

Protective Costs Orders

50. The communicants and CAJE submit that P@@Epresent a significant development
and, if sufficiently modified, would be capablefofming the basis of a costs system which
would comply with the Convention. In theory, theybmit, a PCO can provide early certainty
on the limits of a claimant’s costs liability arimy, controlling the level involved, ensure that
costs exposure will not be prohibitively expendivéine with the Convention. However, as the
law currently stands they consider that PCOs daufficiently support access to justice to
ensure that the Party concerned is in compliante avticle 9, paragraph 4, of the Convention.

51. The communicants furthermore submit that the cofsés application for a PCO can
themselves be prohibitive for many organizations.

52. CAJE submits that the Convention recognises th&texie of a general public
importance in allowing members of the public todigate the rule of law in environmental
matters and that PCOs should (subject to issutsroess/equity) be available in all
environmental cases at a level that is capablesidning that access to justice is not
prohibitively expensive. It furthermore submitstthay concern that, if PCOs were to become
more readily available, it might ‘open the flootles is unwarranted, because in judicial review
proceedings it is necessary to obtain the cougfsssion to bring a case and the court will not
grant permission if a case is frivolous or vexadiou is not properly arguable or unmeritorious.

53. CAJE also submits that the inclusion of pro borpresentation as a factor in whether to
grant a PCO is of concern. CAJE does not con#idgpropriate that in litigation expressly
recognized by the courts to be of public importatn@Os (and their lawyers) are expected to
work for free.

9 Review of Civil Litigation CostBreliminary Report by Lord Justice Jackson, Ma§®(hereafter the Jackson
preliminary report), Part 7, Chapter 36, p. 336apa5 which refers to Chapter 10 of the Sullivap#&tt.

%0 Jackson preliminary report, Part 7, Chapter 3&36, para 4.4 and (on private nuisance casesj3paras 3.2-
3.8.

LR (FrancisMorgan) v Hinton Organics (Wessex) [[&009] EWCA Civ 107.

22 See paragraphs 99-104 below for an overview ofaivein E&W relating to PCOs.
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54. CAJE also submits that in the rare cases in whielC@ is granted, the level of costs
imposed on the claimant is too high. For exampl® {on the application of the British Union
for the Abolition of Vivisection) v Secretary cét®tfor the Home Offic€ the Court capped the
claimant’s liability at £40,000 (as opposed to £2€,000 it had asked for) on the basis of the
financial resources of the parties and the likelgts involved in the case. CAJE also refers to
the costs cap of £20,000 Buglife, referred to above at paragraph 43, which reptedarearly
5% of the charity’s income for the previous year.

55. In addition, CAJE submits that the courts’ decisitmimpose cross-caps on defendants’
costs liability make litigation even more diffictitir NGOs, particularly when their solicitors are
working on a CFA (see paragraph 48 above).

56. CAJE submits that the rules concerning individiaility mean that community groups
are often obliged to incorporate themselves (eeome a limited company) in order to limit the
personal liability of their members for legal costprocess that involves additional time,
bureaucracy and expense.

57. CAJE notes that even with the relaxation of@wener Hous# criteria, they remain
those that must be satisfied before the coaygrant a PCO. They do not determine whether a
courtshouldmake such an order. The latter remains a disci@tyomatter for the judge.

58. The Party concerned points to the relatively redentelopment of PCOs and to the
evolution of practice regarding PCOs, sil@a&ner HouseWith reference to decisions in
R(Compton) v. Wiltshire Primary care TréfsandBuglife’®, the Party concerned submits that
the Corner Housecriteria are applied in a flexible manner; thatcegtionality’ is a criterion that
need not be met before granting a PCO; that awayublic interest is sufficient to grant a PCO,;
that reciprocal cost caps do not need to be ofdlnee amount; and that the requirement that
there be no private interest is not strictly apgplik furthermore points out that the pro bono
factor is merely a favourable indicator, not a iegment for obtaining a PCO.

59. The Party concerned submits that PCOs offer ceytéiom an early stage, and the level
of the cap, and any cap on the claimants’ entittgrteerecovery, may be tailored appropriately
S0 as to avoid any meritorious claim being stifled.

60. The Party concerned furthermore submits that atfhd®COs are subject to the public
interest requirement, this requirement is apt tbrawe environmental cases and that claimants
in environmental cases have increasingly availechelves of PCOs.

Judicial discretion
61. The communicants and CAJE submit that by relyingudicial discretion to determine

cost issues, the Party concerned fails to complly it8 obligation to ensure that access to justice
is not prohibitively expensive for claimants in amtance with article 9, paragraph 4, of the

%R (on the application of the British Union for tAbolition of Vivisection) v Secretary of State thoe Home Office

[2005] EWHC 530 (Admin).

R (Corner House Research) v. Secretary of Stat€rade and Industrj2005] 1 WLR 2600.

% R(Compton) v. Wiltshire Primary care Tr8008] EWCA Civ 749.

% R (on the application of Buglife — the InvertebraBonservation Trust) v Thurrock Thames Gateway
Development Corporation & Rosemound Developmert§2008] EWCA Civ 1209.
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Convention. CAJE submits that no matter how wideagra discretionary practice may be, there
is always risk and lack of certainty unless theeetanding rules to ensure that claimants’ costs
in environmental cases are not prohibitively expens

62. The communicants and CAJE contend that the ruljnthe Court of Appeal ilMiorgan

v. Hinton Organicg’ illustrates that courts enjoy considerable disorein the application of

the Convention. IMorgan, the Court of Appeal held that the principlesha# Convention are

“at most” a factor which it “may” (not must) taketo account, “along with a number of other
factors, such as fairness to the defendant”. Ivite of the communicants and CAJE, the
critical point is that there is no rule of courtpractice in the law of E&W which says the courts
must ensure compliance with the Convention, itest bbeing one of many factors that must be
taken into account, a position reiterated\itshire v. Swindon Borough CounfICAJE also
refers to the decision of the Court of Appealittlewood v Bassetlaw District Counéfl In that
case, the Court of Appeal, when considering expenseked at the defendant’s position,
including the expense it had been put to. CAJE sishiimat this is not what the Convention
means. What these cases illustrate, accordingetodmmunicants and CAJE, is that while it is
evident that the Convention is a matter which mayaken into account, it is one of a number of
factors, and is not mandatory. CAJE contends tinett giscretion is insufficient to ensure
compliance with the Convention.

63. CAJE accepts the Party concerned’s submissiorttieeg needs to be some discretion
when dealing with costs in litigation. It accegiattthere may, for example, need to be some
discretion in evaluating what in a particular caseild be prohibitive expense. It submits
however that absolute and total discretion, asgeised by the House of Lords Boltor™® (“the
fundamental rule is that there are no rules”) isauzeptable.

64. CAJE contends that the Party concerned (and inthee@ourt of Appeal iMorganand
Littlewood suggests that “prohibitive expense” somehow itefua notion of fairness to the
defendant. CAJE contends that this is a misreadfigticle 9, paragraph 4, of the Convention
and submits that the word “fairness” in articlgoragraph 4, of the Convention refers to
prohibitive expense to the claimant.

65. In this regard, CAJE refers to the July 2009 deaidiy the European Court of Justice
(ECJ) inEC v Ireland* holding that, in the absence of a binding legaljsion requiring
procedures not to be prohibitively expensive, disonary practice on the part of the courts does
not adequately implement the equivalent provismarticle 9, paragraph 4, of the Convention
contained in the Directive 2003/35/EC on Accesdustice®

2’ R (FrancisMorgan) v Hinton Organics (Wessex) [#009] EWCA Civ 107.

% R (on the Application of Wiltshire Branch of thendlaaign to Protect Rural England, Geoff Yates) vn8wm
Borough Counci[2009] EWHC 1586.

29R (on the Application of Littlewood)Bassetlaw District Councj008] EWHC 1812 (Admin).

%0 Bolton MDC v Secretary of State for the Environnj&805] 1 WLR 1176, 1178.

31 Commission of the European Communitidseland (Case C-427/07), Judgment of the Court (SecondrBks)
of 16 July 2009, para 94.

32 CAJE informed the Committee that in 2005, it habrsitted a complaint to the European Commissioandigg
the United Kingdom’s compliance with the Environrt@rimpact Assessment (EIA) Directive and the Inated
Pollution Prevention and Control (IPPC) Directiweh{ch apply the “not prohibitively expensive” regeinent in
Article 9(4) of the Convention to legal review pealtres in respect of Environmental Impact Assestraed
Integrated Pollution Prevention and Control (IPP@h 18 March 2010, the European Commission issbed
United Kingdom a Reasoned Opinion in respect of EA&omplaint.
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66. The Party concerned contends that the discret®jutticiary has in determining costs
issues is a further factor in ensuring that cosgqat prohibitively expensive in accordance with
article 9, paragraph 4, of the Convention. TheyPawhcerned also contends that as a matter of
law, the courts are required to take into accomatbligations under the Convention in
exercising their discretion as to costs.

67. The Party concerned distinguishes reliance on jalditscretion in the United Kingdom
from the judicial discretion at stake in the judgrnef the ECJ irEC v Ireland® It submits that
the test applied by the ECJ for the adequacy obpasition of a Directive is not that which the
Committee should apply in assessing a Party’s camg# with the Convention. The Party
concerned furthermore points out that “[i]Jt woulel Wwholly inappropriate, and beyond the
jurisdiction of this Committee, to seek to decidaagive an opinion on questions of EU law —
including specifically, the question whether asatter of EU law the Convention has become
directly effective in UK law. In any event, evanthe extent that the Convention has become
part of EU law, EU law cannot affect the approdat Committee should take in its
consideration of compliance of an internationahtygmany of whose signatories are of course
not even members of the EU).”

68. In its submissions dated 28 July 2009, the Pamygemed submitted that the
communicants had not brought before the Committya@cent environmental cases in which a
PCO has been refused, in breach of article 9, papagd, involving a claimant who was not
otherwise eligible for legal aid or a conditioneéfagreement. Subsequently, by letter of 20 May
2010, CAJE informed the Committee of recent devalepts inR(Edwards and

Pallikaropoulos) v Environment Agenashereby Mrs. Pallikaropoulos, who had sought a PCO
in respect of her appeal to the House of Lordshbdtbeen refused, was currently seeking to
challenge £88,000 costs claimed by the Environmgency and other responderits.

Cross-undertakings for damages regarding interijanitions

69. The communicants contend that courts in E&W geheratjuire claimants, seeking an
interim injunction to protect the relevant enviroemtal interest pending the substantive trial, to
provide a ‘cross-undertaking’ in damages beforenpamction will be granted. The
communicants and CAJE submit that the potentialireqent to give a cross-undertaking for
damages means that injunctive relief may not béabta without risking prohibitive expense to
claimants as required under article 9, paragrapifi the Convention.

70. The Party concerned submits that the manner intwitBacourts approach the granting of
interim relief does not give rise to non-compliamdth article 9, paragraph 4, of the

Convention. It submits that there are very goodwea why, in general, a cross-undertaking in
damages is required. It points to the fact thahting interim relief can have severely adverse
consequences for individuals and other privatagsmwho have the benefit of the measure under
challenge. Moreover, it points out that there isabrule requiring a cross-undertaking and that
its courts have wide discretion to adopt the cowlsieh seems most likely to minimise the risk
of an unjust result. The courts have jurisdictopand do, grant interim relief despite the
absence of a cross-undertaking in damages, haggagd to the public importance of the issues
raised.

33 Commission of the European Communitideeland (Case C-427/07), para. 94.
3 See footnote 16 above.
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71. The Party concerned also submits that in the typ&se of a challenge to a planning
permission, the mere bringing of proceedings (eviémout seeking interim relief) in the
majority of cases acts as a stay on the proposegiafament. This is because if the developer
builds in the face of a challenge to his permitdbes so at his own risk of having to later
remove it.

3. Challenging acts of private individuals that breachenvironmental law - article 9,
paragraph 3

72.  The communicants claim that the Party concerndsl taiprovide sufficient access for
members of the public to administrative or judigabcedures to challenge acts and omissions
by private persons which contravene provisionsadifomal law relating to the environment as
required by article 9, paragraph 3, of the Conwmti

73. The communicants note that it is possible undeta¥weof the Party concerned to bring a
private criminal prosecution. They submit, howevkat there are limitations on the use and the
usefulness of this right. First, not all breachkesrvironmental laws amount to a criminal
offence. Second, the state prosecutor can taketlb@grivate prosecution and then
subsequently decide to drop the case. Third, inesceses consent to proceed with a criminal
prosecution must be obtained. Fourth, for a prip&teson or organisation to prepare a criminal
prosecution is not easy, amongst other reasonaubeqrivate individuals and organisations
lack the powers to gather evidence which publisgcators and state authorities do have.
Finally, the burden of proof in criminal prosecuigois high (proof beyond reasonable doubt,
rather than on the balance of probability). Assuleof these factors, the communicants submit,
private criminal prosecutions are not very common.

74.  The communicants point out that in many cases achref an environmental law is not a
criminal offence; rather it leads to further adretrative processes, such as enforcement notices.
Failure to comply with such notices may eventubdbd to a criminal offence being committed,
but if the relevant authority does not issue sumticas, there is generally no mechanism by
which a member of the public can bring any kindction directly against the ‘perpetrator’ of

the breach.

75.  The communicants refer the Handbook on Access to Justice under the Aarhus
Conventiorwhich states that article 9, paragraph 3:
“does not state that members of the public carldilsuits if permitted by national law.
Instead, it grants the right to sue or complain teth permits parties to lay down
“criteria” if they wish to do so. If specific critia are not laid down in national law, the
logical interpretation would be that members of phelic should be deemed to have the
right to go to court or to an administrative body.”
The communicants submit, given that no specifidéda” have been laid down by the Party
concerned, according Tthe Handbook on Access to Justice under the AaCbasentionthe
public should be deemed to have a right to go totaar to an administrative body.

76.  The communicants, with reference to arhus Convention Implementation Guftiend
the Simplified Guide to the Aarhus Conventidmote that the rights of action against private

% The Handbook on Access to Justice under the AaBlomsention, edited by Stephen Stec, March 2003.

% The Aarhus Convention: An Implementation Guidg)®

37 "Your Right to a Healthy Environment: a Simplifi&Llide to the Aarhus Convention on Access to Infdiom,
Public Participation in Decision-making and Accessustice in Environmental Matters™: A joint pudaltion of the
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individuals under article 9, paragraph 3, of then@mtion may be administrative or judicial
procedures, i.e. they do not necessarily have sdmurt process and can be in the form of direct
or indirect enforcement. However, “for indirect erdement to satisfy this provision of the
Convention, it must provide for clear administratiw judicial procedures in which the particular
member of the public has official status. Otherwismuld not be said that the member of the
public has access to such procedur@s.”

77. The communicants submit that in other European i(iJ) Member States it is quite
common to allow the acts and omissions of privatesgns to be challenged. For example, in
France, registered environmental organisationsawags plaintiffs in criminal proceedings and
also bring civil claims against private persons relenvironmental laws have been violated, on
the condition that the action brought is to protaatective interests which are protected in the
organisation’s statutory objectivésThe communicants submit that the Party concerhedld
follow this approach and that this could be donaimending the law on judicial review or by
extending the new Regulatory Enforcement and Sams#\ct 2008 to include NGO rights of
enforcement in public interest cases.

78. The Party concerned submits thaticle 9, paragraph 3, of the Convention does not
require Parties to provide individuals with an ualified right to bring a claim against a private
person for breach of environmental law, but ratieeognises that national law may provide for
criteria which need to be satisfied for such claimbe brought. Théarhus Convention
Implementation Guidalso recognises that whilst standing should beiged for certain
members of the public to enforce environmental lsgh enforcement can be “direct or
indirect”.

79. The Party concerned points to the availability afious administrative and judicial
procedures. These include reporting potential tresof environmental legislation to the
appropriate authorities, submitting a complaintte Parliamentary Commissioner for
Administration (Parliamentary Ombudsman), crimipadceedings under section 82 of the
Environmental Protection Act, pressing relevanhaitities to initiate criminal proceedings
under various environmental acts, bringing a clairtime civil courts for private or public
nuisance, under the rule Rylands v Fletchef’ for breach of specific statutory provisions or a
claim for negligence.

4. Rules on timing in judicial review procedures - aricle 9, paragraph 4

80. The communicants claim that the requirement inl@Gwbcedure Rule (CPR) 54.5 to file
an application for judicial review “promptly and amy event no later than three months” does
not meet the obligation under article 9, paragrpbf the Convention to ensure that all access
to justice procedures which fall within the Conventare fair, equitable and timely and to
provide adequate and effective remedies.

81. The communicants claim that the current time liregsby the CPRs in E&W are overly
restrictive. Firstly, three months is a very shorne within which to apply for judicial review
(compared, for example, with one year in humantsiglases). Secondly, the rules are unfair in

United Nations Economic Commission for Europe (UNEE@nd the United Nations Environment Programme
(UNEP), July 2006.

% The Aarhus Convention: An Implementation Guide)®@at p.130.

%9 Case of the Court Cass., SCI Les Chénes, 26 Sbpte&2f07.

“0Rylands v Fletchef1865-1866) L.R. 1 Ex. 265.
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imposing an almost arbitrary requirement for “prangss”, which could mean almost anything,

and which a claimant has no way of actually knowand planning for before he/she makes the
application, by which time it could be too late.iftity, the time limit starts running from the

time of the act or decision that the complaint &deagainst, not from the time of the subjective
knowledge of the complainant of that act or decisio

82.  The communicants submit that CPR 54.5 should begdtto allow for longer, fairer
and more equitable time limits by introducing &tigp bring an action for judicial review by the
end of a longer, clearly specified time period dgnwhich the potential claimant should
reasonably have found out about the act or omiggidng rise to the action. The communicants
suggest that the timing rules of the Human Rights 98 could be followed, and a general
time limit of one year for bringing environmentakiew actions could be introduced, with a
shorter time limit of, say, six months for matteudsich are predominantly of a planning nature
and require to be dealt with more quickly in thélmiinterest. However, as in the Human
Rights Act 1998, in both cases there should becjaldiiscretion to extend the time limit if that
is equitable having regard to all the circumstantase limits for judicial review claims should
allow for claimants to first follow rules on thetleustion of all other remedies or to comply
with necessary pre-action protocols. The commutgcmthermore submit that if an Aarhus
Act was introduced, then that act could codifytih@ng rules in the same way as it would
codify extended grounds for judicial review andeliént costs rules.

83.  The communicants submit that the Port of Tyne dassrates that the time limits
applicable in the law of E&W are unfair. It is nd@o late to bring an action for judicial review
in that case even though the communicants wererstant contact with the relevant authorities
with regard to the licence issued in 2004, the ded dredged material and capping layers
placed in 2005 and the sand and silt deposite@6 2but for practical and evidential reasons
were unable to bring a claim within the time linstgulated for judicial review actions.

84. The Party concerned does not accept that the exgait for bringing a judicial review
claim “promptly” causes uncertainty or unfairnessd claimant. It submits that the rule is well
understood in practice and points to the publiergdt, which requires speed and certainty
regarding the outcome of judicial review applicaipparticularly where third parties may be
affected. It submits that the timing rules strikeeasonable balance between administrative
expediency and fairness to litigants. It furtherenpoints out that the rules on timing are not
applied inflexibly - time limits may be extendedliere is good reason for the delay. The Party
concerned notes that CPR 54.5(1) was considerg¢aebyuropean Court of Human Rights
(ECtHR) inLam v. United Kingdormand the United Kingdom was not held to be in bineafc
article 6 of the European Convention on Human Rigind Fundamental Freedoffs.

85.  The Party concerned submits that the Port of Tymatson does not provide any
indication that the rules on timing are unfairaléo submits that if there is ongoing illegality on
the part of a public body, such illegality would $aébject to judicial review. Moreover, it
submits that it is not inherently unfair not tooa¥l a challenge now to a decision taken in 2004.

[ll. NATIONAL LEGAL FRAMEWORK

1 Chung Tak Lam v. United Kingdowpplication No. 41671/98, Decision of Fourth Chamks July 2001.
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1. Review of substantive legality in judicial review poceedings - article 9, paragraphs
2and 3

86. In E&W, the standard of review applicable in judiaieview procedures is largely
governed by common law. Three grounds are genaexdlygnized as providing the standards
for judicial review: illegality, irrationality (Vednesburyest?) and procedural impropriefy.
These grounds are neither exhaustive not mutuzdlipsive

87.  What requires consideration in the present comnatioig is if and to what extent the
courts will consider substantive legality, ‘matégarors of fact’ having been recognized as a
ground for judicial review by the courts of E&R.

88. The‘Judicial Review Handboofé specifies a number of grounds for review falling
under the two “substantive” heads of illegality ametionality,including for error of law?/ for
regard to irrelevant considerations and failurbdwee regard to relevant consideratidhfgr
jurisdictional errof® and so on.

89. In respect of substantive legality, the so-calldeldnesburyest and subsequent
developments regarding that test are relevant\Weénesburyest entails that the courts
examine whether public authorities “have taken axtoount matters which they ought not to
have taken into account or conversely have refiis¢dr neglected to take into account matters
which they ought to have taken into account” wkilereafter “it may still be possible to say that
[...] they have nevertheless come to a conclusiamnseasonable that no reasonable authority
could ever have come to it. In such a case | ttiekcourt can interfere®

90. TheWednesburyest has been criticized, including by the Houseoods, the UK’s then
highest court? for providing too limited a standard of reviewjiricial review case¥ It was
also criticized by the European Court of Human RighSmith and Grady v. the United
Kingdon?® because:
"the threshold at which the High Court and the €CofiAppeal could find the Ministry
of Defence policy irrational was placed so hight ihaffectively excluded any
consideration by the domestic courts of the quesifovhether the interference with the
applicants' rights answered a pressing social oeads proportionate to the national

“2 Associated Provincial Picture Houses Limited v. Westbury Corporatioff1948] 1 K.B. 223.

** Council of Civil Services Unions v. Minister fon@iServiced1985] AC 374.

4 Wheeler v. Leicester City Counfl985] AC 1054, 1078B-C.

5 A leading case iE v Home Secretafi2004] QB 1044, in which the Court of Appeal atagnaph 66 held:

“In our view, the time has now come to accept thatistake of fact giving rise to unfairness is pasate head of
challenge in an appeal on a point of law, at lea#itose statutory contexts where the parties shaiaterest in co-
operating to achieve the correct result.”

“® Michael Fordham, ‘Judicial Review Handbook’ (5diteon, 2008).

"R v Hull University Visitor, ex p Pag&993] AC 682.

“8 Secretary of State for Education and Science v SateéMletropolitan Borough Coundil977] AC 1014.

49 Anisminic Ltd v Foreign Compensation Commis$i#69] 2 AC 147.

*0 Associated Provincial Picture Houses Limited v. Westbury Corporatiorf1948] 1 K.B. 223.

*1 Since 1 October 2009, the Supreme Court is they Rancerned’s highest court.

2 For example, Lord Cooke R v Secretary of State for the Home Departmerpaete Daly[2001] UKHL 26,
[2001] 2 AC 532 held: "And | think that the day iWibme when it will be more widely recognised that
[Wednesbury] was an unfortunately retrogressivesitat in English administrative law, insofar asuiggested that
there are degrees of unreasonableness and thaa oely extreme degree can bring an administra@gésion
within the legitimate scope of judicial invalidatid (paragraph 32)

%3 Smith and Grady v United Kingdofh999) 29 EHRR 493, para. 138.
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security and public order aims pursued, principlagh lie at the heart of the court's
analysis of complaints under article 8 of the Cartis."

91. Since the adoption of the Human Rights Act 199Bag been suggested that, at least for
cases involving fundamental human rights, the prtagreality test might be the proper test to
apply. This approach was advocated among othekstay/Steyn inR v. Secretary of State for
the Home Department, Ex Parte Dafy

2. Costs — prohibitively expensive - article 9, paragrphs 4 and 5

92. In E&W, the general rule applicable to the allogatof costs, including in judicial

review proceedings, is the ‘costs follow the eveulg. It entails that the losing party pays both
its own costs as well as those of the successfty.fBeveral measures, however, are in place to
soften the effects of this rule. These includestesy of legal aid, conditional fee arrangements,
PCOs and judicial discretion. These four measwega as cross-undertakings in damages will
be addressed below.

General rule “Costs follow the event”

93. The general rule that “costs follow the event’ast@ined in Rule 44.3 of the Civil
Procedure Rules (CPR), which states:

i. The court has discretion as to—
(€)) whether costs are payable by one party to another;
(b) the amount of those costs; and
(c) when they are to be paid.

ii. If the court decides to make an order about codte-géneral rule is that the
unsuccessful party will be ordered to pay the coStke successful party; but the court
may make a different order.

Legal aid

94. Part C.5 of the Legal Services Commission FundindeCDecision-making Guidartte
provides guidance regarding the availability ofdlegid for cases involving the public interest.
Applicants in such cases must still satisfy thafficial eligibility test, which examines an
applicant’s income and capital. Provided the finalneligibility test is met, the Funding Code
Guidance advises that:
“Different types of case may exhibit a public irgstin different ways. For the purpose
of the Funding Code, an important distinction mhesmade between two separate forms
of public interest case:
(a) there are certaiypes of casavhich by their nature always exhibit a degree diljgu
interest. For example, this could be said of afili@ptions for judicial review because it
is in the general public interest for public autties to act lawfully [...];

¥R v Secretary of State for the Home DepartmenBdatie Daly[2001] UKHL 26, para. 27.
% Legal Services Commission Funding Code DecisiokiMaGuidance,
http://www.legalservices.gov.uk/docs/cls_main/FungdiodeDecisionMakingGuidanceGeneralPrinciples(Sestl

-14)Sept07.pdf
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(b) there are alsimdividual caseswhich, on their own particular facts, can be said t
bring benefits to a section of the public, i.e.qo&s other than the individual bringing
the proceedings®

95. Inrespect of judicial review cases, the Fundingi€Guidance states that such cases are
“treated as priority areas in the Code. Thereftbre Criteria for judicial review cases and claims
against public authorities are less stringent mesoespects than the Criteria in the General
Funding Code ™

96. In respect of other types of public interest céise Funding Code Guidance states that
funding may be available for individuals who satitfe financial eligibility test provided the
case has a “significant wider public interest”. #e with a significant wider public interest may
be funded even if prospects of success are indtdedine merits category or if the individual
case in question would not, by itself, be costaife >® “Wider public interest” is defined as

“the potential of the proceedings to produce realdfits for individuals other than the client
(other than benefits to the public at large whiohnmally flow from proceedings of the type in
question).?® Public interest carries with it a sense that langmbers of people must be affected.
The Funding Code Guidance states that as a genédaline, even where the benefits to others
are substantial, it would be unusual to regardse e& having a significant wider public interest
if fewer than 100 people would benefit from itsanrme®®

97.  The Public Interest Advisory Panel of Legal Sersi@®mmission, composed mainly of
independent members with a strong interest in publerest litigation, interprets and applies the
Funding Code Guidance and provides advice to tigalL8ervices Commission on which cases
are eligible for judicial aid?

Conditional Fee Agreements

98. Under the law of E&W, all legal proceedings (agestm family and criminal
proceedings) can potentially be funded by a cooniiti fee agreement (CFAJ CFAs take the
form of an agreement between the solicitor andhtser client, under which the solicitor agrees
to take the case on the basis that if the casestisie/she will not charge or only charge a lower
rate for the work carried out. However, if the cassuccessful, the solicitor can charge a
success fee on top of his/her normal fee to congterier the risk of losing the case and not
being paid. The success fee can be added to timtwpiaf costs to be paid by the losing party,
i.e. they are not deducted from any damages thatomawarded. It is open to a party to take
out insurance against the possibility of being ceddo pay the other party’s costs and the
success fee.

Protective Cost Orders

*® |bid, Part C.5.1.2.

*"|bid, Part C.5.1.3.

°% |bid, Part C.5.1.4.

% bid, Part C.5.2.1.

% bid, Part C.5.3.2.

®1 Milieu Ltd., Measures on access to justice in environmentalars(rticle 9(3)): Country report for United
Kingdom April 2007, p. 17.

62 Response to the communication by the Party corde0 July 2009.
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99. A PCO is an order of the court by which the potantiosts liability of one or more
parties in the event that they ‘lose’ the casexisdf in advance of the hearing. Such costs can be
fixed at any level and may be eliminated entirelye- so there is no liability for costs at all.
PCOs are judge-made law, created using the braadot@ver matters of costs that is conferred
on the judges by section 51 of the Supreme Courfl081°%

100. The leading case on PCOsRs(Corner House Research) v. Secretary of Stat@ rade

and Industn?? In that case, the Court of Appeal set out the fuilhg principles for PCO&

(@8 A PCO may be made at any stage of the proceedingsych conditions as the court
thinks fit, provided that the court is satisfieath

0] the issues raised are of general public importance;

(i)  the public interest requires that those issuesldhmuresolved;

(i) the applicant has no private interest in the outcoifthe case;

(iv)  having regard to the financial resources of thdiegpt and the respondent(s) and
to the amount of costs that are likely to be inedlvt is fair and just to make the
order;

(v)  if the order is not made the applicant will prolyathiscontinue the proceedings
and will be acting reasonably in so doing.

(b) If those acting for the applicant are doing solmwoo, this will be likely to enhance the
merits of the application for a PCO.

(c) It is for the court, in its discretion, to decidéether it is fair and just to make the order
in the light of the considerations set out above.

101. The Court inCorner Househeld that a PCO should only be granted in the most
exceptional circumstanc&lt also held that “[t]he purpose of the PCO w#l to limit or
extinguish the liability of the applicant if it les, and as a balancing factor, the liability of the
defendant for the applicant’s costs if the defendases will thus be restricted to a reasonably
modest amount. The applicant should expect theicgmpder to restrict it to solicitors’ fees and
a fee for a single advocate of junior counsel st#tat are no more than modet.”

102. The criteria set out i@orner Househave been further defined in subsequent case law
and commented on in relation to environmental caBesse developments include the finding
that environmental cases do not require specialrtrent under th€orner Housecriteria,
regardless of the Conventi6h.

103. The criteria, especially the criteria at paragrap (a)(i)-(iii) above and the ‘exceptional
circumstances’ criterion noted in paragraph 10%eh@een commented on by judges in both the
case law’ and in report€’ as being problematic, also in the light of the @antion. Moreover,
both in the case law and the reports, judges heyedithe Civil Procedure Rules Committee to
codify the procedure, also in the light of the Cemntion.

83 As noted by the Court of Appeal it (Compton) v. Wiltshire Primary Care Truf2p08] EWCA Civ 749.

4R (Corner House Research) v. Secretary of Stat€rmte and Industrj2005] 1 WLR 2600.

% |bid, para 74.

% |bid, para 72.

%7 Ibid, para 76 (ii).

8 R (Compton) v. Wiltshire Primary Care Truf2008] EWCA Civ 749, para 24.

9 E.g. inR (Compton) v. Wiltshire Primary Care Trysara 43R (FrancisMorgan) v Hinton Organics (Wessex)
Ltd [2009] EWCA Civ 107, paras 29 and 3®,(Derek Englangdv LB Tower Hamlets and othef2006] EWCA
Civ 1742, para 14.

0 E.g. the Sullivan report, the Jackson Report ArdReport of the Working Group on Facilitating Ralhterest
Litigation chaired by Lord Justice Kayl.itigating the Public Interest”July 2006 (hereafter the Kay Report).

20



104. The judiciary has advocated the adoption of a fikexapproach to th€orner House

criteria in the meantim&,an approach that meiith the approval of the Master of the Rolls in

Buglife’’and by the Court of Appeal Hinton Organics” This includes a flexible approach to

the issuing of cross-caps. Buglife, the Court of Appeal, referring to the Sullivan Rey*

held:
“We would certainly accept that there can be n@hibs rule limiting costs to those of
junior counsel because one can imagine cases thvthivould be unjust to do so.
However, inCorner Househis court laid down guidance which, subject toftets of a
particular case and unless and until there iseawhich has statutory force to the
contrary, we must follow, albeit in a flexible waghat was the unanimous view of the
court inCompton It follows that, as the court put it @orner Housethe costs should in
general be reasonably modest and the claimantdleaplect the costs to be capped as set
out in [76 (ii) and (iii)] of the judgment in thagse.*®

The judiciary, however, has also referred to theté of this flexible approach, indicating that

“further development or refinement is a matterlémislation or the Rules Committeé”.

105. The Sullivan Report also points to the possibldingieffect that the cost of seeking a
PCO (in the order of £2,500-£7,500 plus VAT) mayéhan claimants given the risk that the
PCO may be refuséd. It questions whether such costs are compatitie the Conventiori®
The Sullivan Report moreover suggests that “a mashais required for claimants who could
not face such a level of costs exposure to see&lannary PCO right at the beginning of the
proceedings, limiting its costs exposure of apmyfior a PCO to an affordable figure (possibly
zero). It would then have an opportunity to withwir@ a PCO is refused) before it becomes
exposed to costs?”

Judicial Discretion
106. In Morgan v. Hinton Organicshe Court of Appeal considered the role of jualici

discretion in relation to costs, commenting onjtidgment given by the Master of the Rolls in
Buglife

M E.g.R (Compton) v. Wiltshire Primary Care Trugara 23, andR (Derek Englandv LB Tower Hamlets and

others[2006] EWCA Civ 1742, paras 1415.

2 R (on the application of Buglife — the InvertebraBonservation Trust) v Thurrock Thames Gateway

Development Corporation & Rosemound Developmert§2308] EWCA Civ 1209, para. 17. The Master of the

Rolls is the presiding officer of the Civil Divigioof the Court of Appeal and the second most sejnidge in

England and Wales.

B R v. (Francis Morgan) v Hinton Organics (Wessex), [2009] EWCA Civ 107.

4 Sullivan Report, Appendix 3, paras 4 and 5.

>R (on the application of Buglife — the Invertebr@®enservation Trust) v Thurrock Thames Gateway

Development Corporation & Rosemound Developmeiat$2008] EWCA Civ 1209, paras 24 and B5(Corner

House Research) v. Secretary of State for Traddrhastry[2005] 1 WLR 2600, at paragraph 76(ii), held tthet

claimant should expect “the capping order to resitito solicitors' fees and a fee for a singleahte of junior

counsel status that are no more than modest” aparagraph 76(iii), [tjhe beneficiary of a PCO must expect

the capping order that will accompany the PCO tonteanything other than modest representation,ranst

arrange its legal representation (when its lawgeesnot willing to act pro bono) accordingly.”

8 E.g. the Court of Appeal iR v. (Francis Morgan) v Hinton Organics (Wessex), [2009] EWCA Civ 107, para
47(iv).

" Sullivan Report, Appendix 3, paras. 11-14.

8 Sullivan Report, Appendix 3, para 14.

9 Sullivan Report, Appendix 3, para 14.
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“He also indicated that the principles state€orner Housevere to be regarded as
binding on the court, and were to be applied “gdared by Waller LJ and Smith LJ”
(para 19). We take the last words to be a referemttee comments of Waller and Smith
LJJ respectively that tHéorner Houseguidelines were “not... to be read as statutory
provisions, nor to be read in an over-restrictiayi{Comptornpara 23); and were “not
part of the statute and... should not be read &®if ere” (para 74). These comments
reflect the familiar principle that:
“As in all questions to do with costs, the fundataérule is that there are no
rules. Costs are always in the discretion of theatc@and a practice, however
widespread and longstanding, must never be alldwédrden into a rule.” (per
Lord Lloyd of Berwick,Bolton MDC v Secretary of State for the Environment
[1995] 1 WLR 1176, 1178; cited i@orner Housat para 27)%°

107. The Court of Appeal iomptonnoted that while PCOs were a discretionary oritler,
was unlikely that an applicant that fulfilled atiet requirements would be refugd.

Cross-undertaking as to damages regarding interijarictions

108. The general rule that the giving of a cross-undtértafor damages by the claimant is a
prerequisite for the grant of an interim injunctwas noted by the House of Lords in the 1975
decision ofAmerican Cyanamid Co v Ethicon %dThe House of Lords recognized, however,
that when deciding whether to grant an interimmnigfion in an individual case, there may be
special factors that should be taken into acc8unt.

109. Courts in E&W have granted interim injunctions waith a cross-undertaking for
damages having been giv&rthere have also been cases in which the injuncdiief was

refused due to the fact that the claimant wasmdte position to provide a cross-undertaking in
damage§.5 Judges enjoy a considerable amount of discre8dn ahether a cross-undertaking
for damages is required for the grant of an intenjunction.

3. Challenging acts of private individuals that breachenvironmental law - article 9,
paragraph 3

110. On the basis of the information put before it by tommunicants and the Party
concerned, the Committee understands that the waykich a member of the public in E&W
can challenge acts and omissions by private pershith contravene national environmental
law include:

8 R v. (Francis Morgan) v Hinton Organics (Wessex), [2009] EWCA Civ 107. para 33.

81 R(Compton) v. Wiltshire Primary Care Trijg8008] EWCA Civ 749, para 70.

82 American Cyanamid Co v Ethicon L[975] AC 396.

8 |bid, judgment of Lord Diplock.

8 R v. London Borough of Lambeth, ex p Sybyll Waltéebruary 1989 unrep. Other cases put before the
Committee in which the UK courts granted an inteirijanction without a cross-undertaking as to daesag
include: R v. Durham CC, ex p Huddlestf2000] Env LR D21R v. Inspectorate of Pollution, ex p Greenpeace
Ltd [1994] 1 WLR 570R v. Secretary of State for the Environment, exgeR heatre Trust Compa(i990) COD
47.

8 R v Secretary of State for the Environment ex pheeRoyal Society for the Protection of Birds (I@@nv. L.R.
431,R v Inspectorate of Pollution, Ex p Greenpeace[L1894] 1 WLR 570.
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(@)

(b)

(©)

(d)

(e)

(f)

Members of the public can report potential or alkfreaches of environmental

legislation to the appropriate regulator. For eximp E&W, the Environment Agency

will consider whether there is a need to invesdgattake enforcement action against
any person not found to be complying with legisiatiThere is no charge for this, but
the member of the public cannot force the reguleitdake action. Examples of this
option include:

(i) Section 80 of the Environmental Protection Act 188@bles the local authority to
serve an abatement notice where it is satisfiedatlséatutory nuisance exists or is
likely to occur or recur. If a person on whom &at@ment notice is served, without
reasonable excuse, contravenes or fails to comiptyamy requirement or
prohibition imposed by the notice, they commit angmal offence.

(i) A member of the public can complain to the locdhatity and informally request
crimirg;il proceedings to be brought under the Chksiar\ct 1993° or the Noise Act
1996.

Under section 82 of the Environmental Protectioh, Agerson aggrieved by a
statutory nuisance can themselves bring proceedinde magistrates’ court against
the person alleged to be responsible.

A claim may be brought in the civil courts for ettpublic or private nuisance. Public
nuisance is a criminal offence but it can be amoaable civil matter where the
claimant has suffered particular or special danage and above the general
inconvenience suffered by the public. A claim iivate nuisance may be brought
where there has been an interference with the alatisienjoyment of their land,
including damage or encroachment on their land.

A claim may be brought under the ruleRylands v Fletch& in which the court
stated:
“we think that the true rule of law is, that the'gmn who for his own purposes
brings on his lands and collects and keeps theyhiaug likely to do mischief if
it escapes, must keep it in at his peril, andeiflbes not do so, is prima facie
answerable for all the damage which is the natoatequence of its escape.”

A claim for negligence exists (i.e. a breach ofydubhich has caused some reasonably
foreseeable harm) if it can be established thatrt@émber of the public was owed a
duty of care by the third party contravening envinental law.

Citizens may bring a private prosecution when mitral offence has been committed.
Examples of environmental criminal offences inclbdeaches of water discharge
permits or waste licences, or intentionally or tesgly killing or disturbing protected
animals (see for examplev Anglian Water Services )fff Not all environmental laws
amount to a criminal offence if they are brokenybweer. Moreover, the burden of

proof in criminal prosecutions is a high one (prbefond reasonable doubt, rather than
on the balance of probability), and public authesithave powers to gather evidence
that private individuals do not have.

8 Clean Air Act 1993, section 55(2).

87 Noises Act 1996, article 2(4).

8 Rylands v. Fletche1865-1866) L.R. 1 Ex. 265.

8 R v Anglian Water Services L{2003]JEWCA Crim 2243
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(g) In addition, a member of the public may bring aroléor damages for breach of certain
specific statutory provisions. Examples includetissms 153 and 154 of the Merchant
Shipping Act 1995 and section 73 of the EnvironrakRtotection Act 1990.

(h) Besides bringing a claim directly against a privaaety, a member of the public may
also take action against a public authority whethto act to stop a third party
contravening national environmental law. Possibl#as include:

(i) An action against the public authority under aeti¢lof the Human Rights Act
alleging that the authority has breached artiaé the Convention by failing to
respect private and family life.

(i) An application for judicial review of the authorgydecision not to take action
(e.g.Lam v United Kingdor).

(ii)A complaint to the Parliamentary Commissiofi@r Administration (also known
as the Parliamentary Ombudsman) who investigateplaints that injustice has
been caused by maladministration on the part oégouent departments or other
public bodies. Cases concerning enforcement inioaléo environmental
requirements have been dealt with by the Parliaangr@mbudsman, including
where a member of the public has complained tha&nfiorcement action has
been taken. The Parliamentary Ombudsman’s decisiaves persuasive force, but
it would be extremely unusual for a public authoribt to comply. Alternatively,

a complaint could be made to the local authoritypodsman.

4, Rules on timing in judicial review procedures - aricle 9, paragraph 4

111. The procedural rules regarding timing in case digial review are set out in Rule 54 of
the Civil Procedure Rules (CPR)CPR 54.5(1) states that an application for judli@giew
must be filed:

€) promptly; and

(b) in any event not later than 3 months after the gustto make the claim first aro¥e.

112. CPR 54.5(3) states that this rule does not appnwdny other enactment specifies a
shorter time limit for making the claim for juditieview. For example, under the sections 13
and 118 of the Planning Act 2008, applicationgddicial review of decisions within the
purview of that Act are to be made within 6 week¢he decision.

113. An application for judicial review filed under CPR.5 may be refused even if filed
within three months if the Court determines thatigw of all the circumstances it was not made
“promptly”. In Andrew Finn—Kelcey v. Milton Keynes Council andedshthe applicant had

% Chung Tak Lam and Othevws United KingdomApplication No. 41671/98, Decision of Fourth Chzen 5 July
2001.

%1 Civil Procedure Rules, Part 54,
http://www.justice.gov.uk/civil/procrules_fin/conmtes/parts/part54.htm#IDAFFQZ

%2 The House of Lords, i@aswell v. Dairy Produce Quota Tribunal for Englaadd Wale§1990] 2 AC 738 held
that, where the application for permission to geelicial review is not made in compliance with CBR5(1), the
delay is to be regarded as "undue delay" withinticed1(6) of the Supreme Court Act 1981. Undetisac31(6)
of the Supreme Court Act 1981, where the Courticiens that there has been undue delay in makirgpplication
for judicial review, it may refuse to grant pernigssfor the making of the application or any rekefught on the
application, if it considers that the granting leé trelief sought would be likely to cause substatitardship to, or
substantially prejudice the rights of, any persowould be detrimental to good administrati®upreme Court
Act, 1981 http://www.opsi.gov.uk/Acts/acts1981/PDifiga_19810054_en.pdf)
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filed his application for judicial review four daysior to the end of the three month period. In
its October 2008 judgment, the Court of Appeal Ughliee lower court’s finding that the claim
had not been lodged promptly and so did not comjitty CPR 54.5° The Court of Appeal in
Finn-Kelceyheld:
“As the wording indicates and as has been empltheepeatedly in the authorities, the
two requirements set out in paragraph (a) andf(bjat rule [CPR 54.5] are separate and
independent of each other, and it is not to bemasduthat filing within three months
necessarily amounts to filing promptly....The needdelaimant seeking judicial review
to act promptly arises in part from the fact thaublic law decision by a public body
normallgl affects the rights of parties other thast the claimant and the decision-
maker.”*

114. When considering whether planning decisions noemay by the Planning Act or other
similar legislation statutorily imposing a 6 wedkit for judicial review should nevertheless be
held to a similar time limit, the Court of Appealthe same case stated:
“while there is no "six weeks rule" in judicial iew challenges to planning permissions,
the existence of that statutory limit is not todeen as necessarily wholly irrelevant to the
decision as to what is "prompt" in an individuasealt emphasises the need for swiftness
of action.”®

115. The Court of Appeal concluded that the High Court:
“... was correct in finding that this claim had ne#&n lodged promptly and so did not
comply with CPR 54.5. That, of course, is not neadly the end of the matter. There
may be considerations which mean that it is inpthielic interest that the claim should be
allowed to proceed, despite the delay and the absainany explanation for that delay. If
there is a strong case for saying that the perarissas ultra vires, then this court might
in the circumstances be willing to grant permissmproceed. But, given the delay, it
requires a much clearer-cut case than would otlserivave been necessary. | turn
therefore to consider the substantive merits ottaen, which asserts a breach of both
domestic and European law®

116. After considering the substantive merits of thenaJahe Court of Appeal concluded:
“Even had there been the necessary promptnesddgmbpthis claim for judicial review, |
would not have granted permission to proceed omsthstantive merits of the claim. It
follows from that that the Appellant falls far shof establishing the sort of clear-cut case
which would be necessary to persuade the countdaide the breach of CPR 54.5(1),
given that this was a claim not filed promptfy.”

117. CPR 54.5(1) was considered by the European Couttiofan Rights (ECtHR) iham v.
United Kingdon® Mr and Mrs Lam had sought leave to make an agjsicdor judicial review
of a decision by the local authority not to takéoecement action against noises and smells from
a neighbouring warehouse. The Lams had appliefifiicial review four days less than three
months after the decision and fifteen days afteeixéng official notice of the decision. In that

% Andrew Finn—Kelcey v. Milton Keynes Council and theo[2008] EWCA Civ 1067, para 29.

 |bid, para 21.

% |bid, para 24.

% |bid, para 29.

 Ibid. para 47.

%Chung Tak Lam and Othews United KingdomApplication No. 41671/98, Decision of Fourth Chzen 5 July
2001.
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case, the ECtHR was asked to determine whethéathéhat the Lams had been denied leave
for judicial review on the grounds of delay despipplying within three months denied them
legal certainty and was a breach of article 6(hefEuropean Convention on Human Rights and
Fundamental Freedoms. The ECtHR held:
“In so far as the applicants impugn the strict agayion of the promptness requirement in
that it restricted their right of access to a cotlme Court observes that the requirement
was a proportionate measure taken in pursuit egiiftnate aim. The applicants were not
denied access to a coatt initio. They failed to satisfy a strict procedural reguoient
which served a public interest purpose, namelynde to avoid prejudice being caused
to third parties who may have altered their sitwatin the strength of administrative
decisions.”

V. CONSIDERATION AND EVALUATION BY THE COMPLIANCE COMMITTEE
A. Legal basis and scope of considerations by theo@pliance Committee

118. The United Kingdom ratified the Convention on 2®fmary 2005. The Convention
entered into force for the United Kingdom on 24 N2&Q5.

B. Admissibility and exhaustion of local remedies
119. The Committee finds the communication to be adtlissi

120. With respect to those aspects of the communicantsmissions which relate to the legal
system in E&W in general, the Committee finds tha&tgeneral nature of those submissions
means that considerations regarding the exhaustimtal remedies are not material.

121. The Committee notes the submissions made by thencoimcants with respect to the

Port of Tyne situation. However, given the widegigg and systemic issues raised by the other
more general aspects of the communication, the Gtigardecides to address its findings to the
communicant’s submissions which relate to the lsgatem in E&W in general. The Committee
accordingly decides not to develop findings in ezgf the Port of Tyne case.

C. Substantive issues

122. The Committee is tasked with examining whetheRhgy concerned meets its
obligations as a Party to the Convention. The Cditemiaccordingly does not address the point
raised by the communicants as to whether the Caioveis directly applicable in the law of
E&W by virtue of EU law and the EU’s ratificatiori the Convention (see Annex | to the
communicationf.9 The Party concerned is bound through its ownicatibn of the Convention

to ensure full compliance of its legal system wite Convention’s provisions, even if, as noted
by the Committee, applicable EU law relating to éim@ironment should be considered to be
part of the domestic, national law of a memberestACCC/C/2006/18 (Denmark),
ECE/MP.PP/2008/5/Add.4, para. 27).

% Since the Treaty of Lisbon entered into force oBdcember 2009, the European Union has superséged t
European Communities as Party to the Aarhus Cororent
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1. Review of substantive legality in judicial review poceedings - article 9, paragraphs
2and 3

123. Atrticle 9, paragraph 2, of the Convention addresstl substantive and procedural
legality. Hence, the Party concerned has to erthatenembers of the public have access to a
review procedure before a court of law and/or amoihdependent body established by law
which can review both the substantive and procédiegality of decisions, acts and omissions
in appropriate cases.

124. Article 9, paragraph 3, of the Convention, as @guooto article 9, paragraph 2, of the
Convention does not explicitly refer to either dabsive or procedural legality. Instead it refers
to “acts or omissions [...] which contravene its oaél law relating to the environment”.
Clearly, the issue to be considered in such awepi®cedure is whether the act or omission in
guestion contravened any provision — be it subs&ior procedural — in national law relating to
the environment.

125. The Committee finds that the Party concerned allimvsnembers of the public to
challenge certain aspects of the substantive lggalidecisions, acts or omissions subject to
article 9, paragraph 2 and 3, of the Conventiotluoling, inter alia, for material error of fact,
error of law, regard to irrelevant considerationd &ailure to have regard to relevant
considerations, jurisdictional error and on theugids ofWednesburynreasonableness (see
paragraphs 87-89 above). The Committee, howevantisonvinced that the Party concerned,
despite the above mentioned challengeable aspeetds the standards for review required by
the Convention as regards substantive legalitthi;xcontext, the Committee notes for example
the criticisms by the House of Lorf€,and the European Court of Human Righitsf the very
high threshold for review imposed by tAéednesburyest.

126. The Committee considers that the application giragortionality principle” by the

courts in E&W could provide an adequate standamwtw in cases within the scope of the
Aarhus Convention. A proportionality test requisegublic authority to provide evidence that
the act or decision pursued justifies the limitatiad the right at stake, is connected to the aim(s)
which that act or decision seeks to achieve andhiegameans used to limit the right at stake are
no more than necessary to attain the aim(s) afi¢her decision at stake. While a
proportionality principle in cases within the scaydghe Aarhus Convention may come a long
way in providing for a review of substantive andgedural legality, the Party concerned must
make sure that such a principle does not genevallyima facie exclude any issue of
substantive legality from a review.

127. Given its findings in paragraphs 125 and 126 aptheeCommittee expresses concern
regarding the availability of appropriate judictaladministrative procedures, as required by
article 9, paragraphs 2 and 3, of the Conventiomhich the substantive legality of decisions,
acts or omissions within the scope of the Conventin be subjected to review under the law of
E&W. However, based on the information beforaithe context of the current

communication, the Committee does not go so fao isd the Party concerned to be in non-
compliance with article 9, paragraphs 2 or 3, ef@onvention.

190 For example, Lord Cooke R v Secretary of State for the Home Departmerpaete Daly[2001] UKHL 26,
[2001] 2 AC 532 para 32.
101 gmith and Grady v United Kingdofh999) 29 EHRR 493, para 138.
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2. Costs - prohibitively expensive (article 9, paragaphs 4 and 5)

128. When assessing the costs related to procedurasdess to justice in the light of the
standard set by article 9, paragraph 4, of the €oton, the Committee considers the cost
system as a whole and in a systemic manner.

129. The Committee considers that the “costs followetient rule”, contained in rule 44.3(2)
of the Civil Procedure Rules, is not inherentlyeaitionable under the Convention, although the
compatibility of this rule with the Convention deys on the outcome in each specific case and
the existence of a clear rule that prevents pratdly expensive procedures. In this context, the
Committee considers whether the effects of “casitew the event rule” can be softened by
legal aid, CFAs and PCOs as well as by the corsidiediscretionary powers that the courts
have in interpreting and applying the relevant laithis stage, however, at least four potential
problems emerge with regard to the legal systeEB&MW. First, the “general public

importance”, “no private interest” and “in except& circumstances” criteria applied when
considering the granting of PCOs. Second, theihgi¢ffects of (i) the costs for a claimant if a
PCO is applied for and not granted and (ii) PCQ@s$ ¢lap the costs of both parties. Third, the
potential effect of cross-undertakings in damagethe costs incurred by a claimant. Fourth, the
fact that in determining the allocation of costsigiven case, the public interest nature of the
environmental claims under consideration is natrid of itself given sufficient consideration.

130. While the courts in E&W have applied a flexible eggch toCorner Housecriteria

when considering the granting of PCOs, includirg‘“dpeneral public importance”, “no private
interest” and “exceptional circumstances” critetiggy have also indicated that, given the ruling
in Corner Housethere are limits to this flexible approach. Then@nittee notes the numerous
calls by judges suggesting that the Civil ProcedRuies Committee take legislative action in
respect of PCOs, also in view of the Conventioe (s@agraph 102 above). These calls have to
date not resulted in amendment of the Civil ProcedRules so as to ensure thlitcases within
the scope of article 9 of the Aarhus Conventionem@rded the standards set by the
Convention. The Convention, amongst other thingguires its Parties to ‘provide adequate and
effective remedies’ which shall be ‘fair, equitable] and not prohibitively expensive’. The
Committee endorses the calls by the judiciary amgfssts that the Party concerned amend the
Civil Procedure Rules in the light of the standasésby the Convention.

131. Within such considerations the Committee find¢ tha Party concerned should also
consider the cost that may be incurred by a clainmathose cases where a PCO is applied for
but not granted, as suggested in Appendix 3 t&thivan Report’? The Committee endorses
this recommendation.

132. The Committee also notes the limiting effect ofipeacal cost caps which, as noted in
Corner Housein practice entail that “when their lawyers aog willing to act pro bono”
successful claimants are entitled to recover ooligisor fees and fees for one junior counsel
“that are no more than modest® The Committee in this respect finds that it iseesial that,
where costs are concerned, the equality of arnvedeet parties to a case should be secured,
entailing that claimants should in practice noténtvrely on pro bono or junior legal counsel.

192 gyllivan Report, Appendix 3, para. 14.
13 R (Corner House Research) v. Secretary of Statdfade and Industr§2005] 1 WLR 2600,para 76 (i) and

(iii),
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133. A particular issue before the Committee are théscassociated with requests for
injunctive relief. Under the law of E&W, courts mand usually do, require claimants to give
cross-undertakings in damages. As shown, for exanglthe Sullivan Report, this may entail
potential liabilities of several thousands, if several hundreds of thousands of poufiighis
leads to the situation where injunctive relief @ pursued, because of the high costs at risk,
where the claimant is legitimately pursuing envimemtal concerns that involve the public
interest. Such effects would amount to prohibigekpensive procedures that are not in
compliance with article 9, paragraph 4.

134. Moreover, in accordance with its findings in ACCZ2Q08/23 (UK) and
ACCC/C/2008/27 (UK), the Committee considers thdepal proceedings within the scope of
article 9 of the Convention, the public interestuna of the environmental claims under
consideration does not seem to be given suffi@ensideration in the apportioning of costs by
the courts.

135. The Committee concludes that despite the variowssnres available to address
prohibitive costs, taken together they do not emslat the costs remain at a level which meets
the requirements under the Convention. At thisestdge Committee considers that the
considerable discretion of the courts of E&W inidety the costs, without any clear legally
binding direction from the legislature or judiciaryensure costs are not prohibitively
expensive, leads to considerable uncertainty régguttie costs to be faced where claimants are
legitimately pursuing environmental concerns thablve the public interest. The Committee
also notes the Court of Appeal’s judgmenMargan v. Hinton Organicsyhich held that the
principles of the Convention are “at most” a factdiich it “may” (not must) “have regard to in
exercising its discretion®®, “along with a number of other factors, suchamess to the
defendant®® The Committee in this respect notes that ‘fairhisarticle 9, paragraph 4, refers
to what is fair for the claimant, not the defendant

136. In the light of the above, the Committee concluithes the Party concerned has not
adequately implemented its obligation in articl@&agraph 4, to ensure that the procedures
subject to article 9 are not prohibitively expemsiin addition, the Committee finds that the
system as a whole is not such as “to remove orceefinancial [...] barriers to access to
justice”, as article 9, paragraph 5, of the Conieentequires a Party to the Convention to
consider.

3. Challenging acts of private persons that breach efmonmental law - article 9,
paragraph 3

137. The Committee finds that, within the context of gfresent communication, it has not
been sufficiently substantiated that within thealegystem of E&W insufficient procedures are
available to challenge acts of private individuaist breach the rights enshrined in the
Convention. The Committee thus finds that, in thietext of the present proceedings, the Party
concerned is not in non-compliance with articlp&agraph 3, of the Convention.

4. Rules on timing in judicial review procedures article 9, paragraph 4

194 gyllivan Report, para. 73.
195 para. 47(iv).
1% para. 44.

29



138. The Committee finds that the three months requirgrsgecified in Civil Procedure Rule
54.5(1) is not as such problematic under the Camnwenalso in comparison with the time limits
applicable in other Parties to the Convention. Hevethe Committee considers that the courts
in E&W have considerable discretion in reducingtihee limits by interpreting the requirement
under the same provision that an application flodécial review be filed ‘promptly’ (see
paragraphs 113-116). This may result in a claimudicial review not being lodged promptly
even if brought within the three months period. TQmmittee also considers that the courts in
E&W, in exercising their judicial discretion, applgrious moments at which a time may start to
run, depending on the circumstances of the casep@eagraph 117). The justification for
discretion regarding time limits for judicial rewethe Party concerned submits, is constituted
by the public interest considerations which gemgie at stake in such cases. While the
Committee accepts that a balance needs to be ddseimgeen the interests at stake, it also
considers that this approach entails significameuinty for the claimant. The Committee finds
that in the interest of fairness and legal cenjaiinis necessary to (i) set a clear minimum time
limit within which a claim should be brought, ani) ime limits should start to run from the
date on which a claimant knew, or ought to haveaAmof the act, or omission, at stake.

139. As was pointed out with regard to the costs of pdoces (see paragraph 134 above), the
Party concerned cannot rely on judicial discretbthe courts to ensure that the rules for timing
of judicial review applications meet the requirenseof article 9, paragraph 4. On the contrary,
reliance on such discretion has resulted in inaaegunplementation of article 9, paragraph 4.
The Committee finds that by failing to establiskazltime limits within which claims may be
brought and to set a clear and consistent powhath time starts to run, i.e. the date on which a
claimant knew, or ought to have known of the acraission, at stake, the Party concerned has
failed to comply with the requirement in articlepg@ragraph 4, that procedures subject to article
9 be fair and equitable.

5. Clear, transparent and consistent legal framewdx - article 3, paragraph 1

140. Having concluded that the Party concerned faitsotoply with article 9, paragraph 4,
with respect to costs as well as time limits byeasially relying on the discretion of the
judiciary, the Committee also concludes that theyRaoncerned fails to comply with article 3,
paragraph 1, by not having taken the necessarsldtigie, regulatory and other measures to
establish a clear, transparent and consistent fkanketo implement the provisions of the
Convention.

V. CONCLUSION
A. Main findings with regard to non-compliance
141. The Committee finds that by failing to ensure tinet costs for all court procedures
subject to article 9 are not prohibitively expemrsiand in particular by the absence of any clear
legally binding directions from the legislaturejodiciary to this effect, the Party concerned
fails to comply with article 9, paragraph 4 (seeagaaphs 128-135).
142. The Committee also finds that the system as a whalet such as “to remove or reduce

financial [...] barriers to access to justice”, ascée 9, paragraph 5, of the Convention requires
a Party to the Convention to consider (see paragtapg).
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143. In addition, the Committee finds that by not ensgrelear time limits for the filing of an
application for judicial review and by not ensuriglear date from when the time limit starts to
run, the Party concerned fails to comply with &eti@, paragraph 4 (see paragraph 139).

144. Finally, by not having taken the necessary legigatregulatory and other measures to
establish a clear, transparent and consistent fwamnketo implement article 9, paragraph 4 of the
Convention, the Party concerned also fails to cgmypih article 3, paragraph 1 (see paragraph
140).

B. Recommendations

145. The Committee, pursuant to paragraph 36(b) of thexto decision I/7 and noting the
agreement of the Party concerned that the Comnidteethe measures requested in paragraph
37(b) of the annex to decision 1/7, recommendstt@Party concerned:

(@ Review its system for allocating costs in eowinental cases within the scope of the
Convention and undertake practical and legislatieasures to overcome the problems
identified in paragraphs 128-136 above to enswakedhch procedures:

0] are fair and equitable and not prohibitivekpensive; and
(i)  provide a clear and transparent framework.

(b)  Review its rules regarding the timeframe fa Htinging of applications for judicial

review identified in paragraph 139 above to ensiuaé the legislative measures involved
are fair and equitable and amount to a clear ansparent framework.
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