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Mr Jeremy Wates (Secretary),

Convention on Access to Information, Public Participation and Access to Justice in

Environmental Matters,

Environment, Housing and Land Management Division,

Bureau 332,

Palais des Nations, 

CH-1211 Geneva 10

Switzerland

Reference: CH/JW/C32
19th February 2010

Dear Mr Wates,
Re: Communication to the Aarhus Convention Compliance Committee concerning compliance by the European Community with provisions of the Convention in connection with access by members of the public to review procedures (Ref. ACCC/C/2008/32)

Thank you for your letter dated 21st January 2010 inviting WWF-UK (hereafter WWF) to submit comments regarding the impact of the entry into force of the Lisbon Treaty on the above Communication.  WWF is pleased to provide the following comments on its behalf as well as those of the named individuals referred to at the end of this letter.
We have carefully considered various potential ways in which the Lisbon Treaty, in particular Articles 6 and 263, and the EU Charter of Fundamental Rights, might improve access to environmental justice regarding the EU institutions, most notably the European Courts of Justice.  However, with the possible exception of the removal of the test of individual concern, we do not consider that any of these potential arguments are able to progress matters significantly or bring the EU into compliance with its Aarhus obligations.  Moreover, the removal of the test of individual concern will make a difference only if it is not simply replaced with a more stringent test for “direct concern” or “sufficient interest”, as outlined below.   
Article 263 of the Lisbon Treaty
1. The new wording of Article 263 (which replaces the former Article 230 EC Treaty) may, to some extent, be helpful in future cases because applicants seeking to challenge a decision in the form of an EC Regulation (that does not require implementing measures) will not be required to show individual concern.  The EU Courts have to date applied an extremely restrictive interpretation of “individual concern”, based on the test formulated in Case 25/62, Plaumann v Commission, which has proved to be a formidable obstacle to access to justice for individuals and NGOs.  If the removal of the individual concern requirement means (as it should do) that the Plaumann case-law ceases to be applicable, then Article 263 will be a helpful development.  

2. However, the text of Article 263 retains the requirement for an applicant to show that a decision addressed to another person, or a regulatory act, is of “direct concern” to it.  The Courts’ case-law provides that for an applicant to be directly concerned by a measure: (1) that measure must directly affect the legal situation of the applicant; and (2) its implementation must be purely automatic and result from Community rules alone without the need for any intermediate measures.  
3. In WWF’s Case (T-91/07 and C-355/08), the question of whether WWF met the test of direct concern was not addressed by either the CFI or the ECJ, because the judgments did not progress beyond a finding that the individual concern threshold was not met.  The Council raised arguments under the second limb of the direct concern test, applying case C-127/05 (Lootus v Council), to the effect that the TACs which WWF sought to contest were not Community measures with purely automatic effect, but required intermediate intervention by Member States in the form of allocation of the quotas to their ultimate beneficiaries.  WWF countered that its concern was with the TACs adopted for the relevant zones, which should as a matter of law have been set at zero, and not with how the TACs, once adopted, were ultimately allocated by the Member States.  As such, we argued, the measure was of direct concern to WWF, and Lootus was distinguished.  However, in the event this question was not resolved.  
4. Interestingly, the same situation arose in Case C-321/95 P Stichting Greenpeace and Others v Commission, in which the Commission argued that Greenpeace was not directly affected by the contested decision. Once again, the Court held that it did not need to address whether Greenpeace was directly concerned by the contested decision because it failed to satisfy the test of individual concern.

5. Whilst we would hope that the Courts will, in future, adopt an approach compatible with the access to justice requirements of Aarhus, it is far from clear that the ECJ would simply not replace a strict interpretation of individual concern with a strict interpretation of direct concern.  
6. More generally, the requirement under the first limb of the direct concern test, for the applicant’s legal situation to be directly affected, also has the potential to pose problems for NGOs.  There is some degree of overlap here with the “sufficient interest” test which also presumably remains relevant and is not affected by the new Article 263 wording.  In case T-91/07, the Council argued that no legal advantage would be procured by WWF if the TACs were declared invalid, insofar as the bundle of rights and obligations attributable to it would not change.  WWF argued that its legal situation is directly affected when a decision or regulation impacts on its ability to achieve the stated objects of the organisation as set out in its Memorandum of Association, in a manner directly comparable to acts which affect the economic objects of a profit oriented company.  
7. In Case C-321/95, P Stichting Greenpeace and Others v Commission, the Courts accepted that interests may, in theory, be economic or otherwise, and thus measures affecting an applicant’s legal situation could apply to environmental interests, just as to economic interests.  However, once again, the question of legal interest was not addressed by the Courts in WWF’s case.  Thus, there remains ample scope for the Courts to interpret the direct concern test and/or the sufficient interest test - both of which survive the Lisbon re-wording - in such a manner as to continue to prevent access to environmental justice.
8. So, whilst the Lisbon Treaty would appear on the face of it to have improved matters in respect of one element, the position is not clear and a number of important questions remain unanswered - particularly regarding the future development of the test of direct concern by the European Courts of Justice.

Lack of Substantive Review
9. Moreover, we note that even if the landscape is partially improved by the removal of the restrictive individual concern test, a potential problem remains concerning the availability of a review based on substantive, as opposed to procedural, legality (as discussed in paragraphs 15 and 25 to 31 of WWF’s Amicus intervention).  The ECJ Order in the WWF case indicated that even where an entity had procedural guarantees such as to enable it to show individual concern, this would not mean it was entitled to contest the legality of a Community act in terms of its substantive content.  As noted in our Amicus brief, non-availability of opportunities to challenge the substance of Community acts falls short of Aarhus requirements.  There is nothing in the wording of Article 263 to offer comfort on this point.  

The Aarhus Regulation
10. As secondary legislation, the Aarhus Regulation must, in accordance with settled case-law, be interpreted in accordance with the Treaty provisions.  Therefore, if the Treaties continue to be applied in a manner incompatible with Aarhus, the Regulation remains vulnerable to this.  The crucial point, therefore, is that the ECJ must interpret Community law compatibly with the Community’s international obligations, i.e. in such as way as to make sure it gives full effect to the object and purpose of the Aarhus Convention.  On this point too the Aarhus Compliance Committee can significantly advance matters, and we encourage it to do so.
Former Article 234 EC Treaty (Article 267 Lisbon Treaty)
11. The Amicus comments regarding the inadequacy of the Article 234 procedure stand.  If the new wording of Article 263 does not herald a significantly less restrictive attitude to standing on the part of the European Courts, the preliminary ruling procedure does not make up for the shortfall.   

Article 6 Lisbon Treaty
12. Since 1950, the European Convention on Human Rights (ECHR), via the mechanism of the European Court of Human Rights in Strasbourg, has provided individuals with a right of redress in relation to a violation of their fundamental freedoms.  The European Community developed a separate legal order, with the European Courts of Justice (ECJ) as its highest court.  The ECHR and its judicial mechanism did not apply to EU acts and this could only be corrected by the EU becoming a Party to the Convention.

13. Article 6 of the Lisbon Treaty established the legal basis for the EU's accession to the ECHR.  Submitting the EU's legal system to independent external control would have the potential to: (1) strengthen the protection of human rights in Europe; and (2) give EU citizens the same protection vis-à-vis acts of the Union as they presently enjoy from Member States.  
14. As such, for the first time the EU would have to give effect to Article 13 of the ECHR - which requires it to give individuals (and NGOs) whose rights and freedoms as set out in the ECHR have been violated, an effective remedy before a national authority, in this instance the ECJ. 

15. The ECHR has for a long time been part of EU law but accession would give the right to challenge an act of an EU institution before the European Court of Human Rights in Strasbourg, whereas previously, the normal EU remedies were all that was available.  A challenge on the basis of Article 13 (for failure to provide an effective remedy for a breach of environmental rights sufficient to fall within Article 8 of the ECHR) could be envisaged, as potentially providing a safety net if standing was refused by the ECJ. 
16. However, significant obstacles remain.  Firstly, ratification is not complete, and a decision of the Council is still required to complete the EU’s accession.  Secondly, potential applicants will still be required to exhaust their “domestic remedies” (i.e. their remedies under EU law) before making an application to the European Court of Human Rights.  This is likely to mean normal actions in domestic courts, with possible references to the EU Courts, followed, as a last resort, by an application to Strasbourg – a process that could take years, could be prohibitively expensive, and which cannot be viewed in any manner as remedying the present to access to justice deficit.

17. Given the existence of the Aarhus Convention, with which the EU institutions are already obliged to comply
, and the opportunity granted by the new wording of Article 263 for the EU Courts to depart from their previous, restrictive case-law, it would be profoundly unsatisfactory if an ECHR challenge was still necessary to ensure access to environmental justice in the EU.  Whether or not full accession to the ECHR is completed, the EU institutions should be urged to give full effect to their existing obligations under the Aarhus Convention.  
The EU Charter of Fundamental Rights

18. The EU Charter of Fundamental Rights was signed and proclaimed by the Presidents of the European Parliament, the Council and the Commission at the European Council meeting in Nice on 7 December 2000.  Article 6 of the Lisbon Treaty confirms that the EU Charter of Fundamental Rights shall have the same legal value as the Treaties.  EU institutions are bound to observe the rights laid down in the Charter, which include the following rights of potential relevance:  

Preamble – “[The Charter] is based on the principles of democracy and the rule of law.  It places the individual at the heart of its activities, by establishing the citizenship of the Union and by creating an area of freedom, security and justice.
Article 37

Environmental protection

 

A high level of environmental protection and the improvement of the quality of the environment must be integrated into the policies of the Union and ensured in accordance with the principle of sustainable development.

 

Article 41

Right to good administration

 

1. Every person has the right to have his or her affairs handled impartially, fairly and within a reasonable time by the institutions and bodies of the Union.

 

2. This right includes:

· the right of every person to be heard, before any individual measure which would affect him or her adversely is taken;

· the right of every person to have access to his or her file, while respecting the legitimate interests of confidentiality and of professional and business secrecy;

· the obligation of the administration to give reasons for its decisions.

 

3. Every person has the right to have the Community make good any damage caused by its institutions or by its servants in the performance of their duties, in accordance with the general principles common to the laws of the Member States.

 

4. Every person may write to the institutions of the Union in one of the languages of the Treaties and must have an answer in the same language.

  

Article 47

Right to an effective remedy and to a fair trial

 

Everyone whose rights and freedoms guaranteed by the law of the Union are violated has the right to an effective remedy before a tribunal in compliance with the conditions laid down in this Article.

 

Everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal previously established by law. Everyone shall have the possibility of being advised, defended and represented.

 

Legal aid shall be made available to those who lack sufficient resources in so far as such aid is necessary to ensure effective access to justice.

19. It might be argued that the right to environmental protection conferred by Article 37 of the EU Charter is a ‘civil right’ for the purposes of Article 6 of the ECHR, such that the EU is required to provide access to the Courts for a fair and public hearing in respect of any dispute as to those rights.  On that basis it could be argued that Article 263 must be read so as to give effect to that right of access, and that a failure to provide for access to the Courts in relation to a dispute regarding an individual’s rights under Article 37 would be a breach of Article 6 of the ECHR.

20. However, we envisage this argument being difficult to sustain.  Article 37 is framed as an obligation on the EU, and as such it is not clear that it would be interpreted as conferring enforceable rights on individuals.  In this respect it mirrors Articles 6 and 174 of the EC Treaty (now Articles 11 and 191 post-Lisbon), on which it is based (according to the Explanations by the Convention accompanying the Charter).  Articles 6 and 174 have not founded actions in this way, and it is far from clear that their re-framing in the form of Article 37 of the Charter will lead to any further development.  
21. Furthermore, we note that the Explanations by the Convention which accompany the Charter state, (in reference to Article 47) that Article 47 is not intended to change the appeal system laid down in the Treaties, particularly the rules relating to admissibility, and that the principle of the right to an effective remedy is to be implemented according to the procedures laid down in the Treaties.  Whilst the Explanation is not legally binding, it nevertheless gives a strong indication that the Charter is not likely to alter the status quo as far as access to the EU Courts is concerned.
Summary

We have carefully considered various potential ways in which the Lisbon Treaty, in particular Articles 6 and 263, and the EU Charter of Fundamental Rights, might improve access to environmental justice regarding the EU institutions, most notably the European Courts of Justice.  However, with the possible exception of the removal of the test of individual concern, we do not consider that any of these potential arguments are able to progress matters significantly, so that the EU will still fall far short of its Aarhus commitments on access to justice.  Moreover, the removal of the test of individual concern will make a difference only if it is not simply replaced with a more stringent test for “direct concern” or “sufficient interest”.   

We are sceptical that accession to the ECHR (even assuming ratification is completed) will improve access to justice, especially with regard to the obstacles of timing and cost thrown up by the necessity for potential applicants to exhaust domestic remedies before being in a position to take a case to Strasbourg.  
Whilst the Charter should help to reinforce the EU’s obligations in respect of environmental protection once a case is before the Courts, it does not appear likely that it will create any new mechanisms for gaining admissibility.  In short, neither the Charter nor potential ratification of the ECHR replace the necessity for the EU comply fully with its Aarhus obligations.   As such, we submit that the issues raised by our Amicus intervention have not been resolved, and that the EU should be required to address them.  
Yours sincerely,
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Carol Hatton

Solicitor

WWF-UK 

on behalf of Professor Philippe Sands QC, Jessica Simor and David Wolfe of Matrix Chambers and Richard Stein of Leigh, Day & Co Solicitors
�  See Haegeman v Belgium, Case 181/73 [1974] ECR 449 paras 2-6 and Opel Austria GmbH v Council, Case T-115/94 [1997] ECR II 39 paras 101-102





	[image: image3.png]INVESTOR IN PEOPLE




	President: HRH Princess Alexandra,

the Hon Lady Ogilvy KG, GCVO

Chair: Ed Smith
Chief Executive: David Nussbaum
	WWF-UK charity registered in England number 1081247 and in Scotland number SC039593 and a company limited by guarantee registered in England number 4016725.
VAT number 733 761821

Printed on recycled paper



[image: image2.png][image: image3.png]