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         Communication to the Aarhus Convention 
Compliance Committee concerning ACCC/C/2008/31
1. Introduction
(1) On 22 January 2013, the Aarhus Convention Compliance Committee put the following questions to ClientEarth:

· By letter of 5 November 2012, the Party concerned provided specific examples of the recently developed jurisprudence opting for a wider interpretation of traditional standing rules for NGOs in Germany. Please comment on the case-law provided by the Party concerned in relation to your allegations of non-compliance with article 9, paragraphs 2 and 3, of the Convention.

· Considering the recent amendment of the Umwelt-Rechtsbehelfsgesetz, please clarify whether your allegations of non-compliance with article 3, paragraph 1, and article 9 of the Convention, including the allegations you raised in your letter of 29 October 2012, are still relevant.

2. The amendment of the Umwelt-Rechtsbehelfsgesetz of 2013

(2) The German Bundestag amended the Umwelt-Rechtsbehelfsgesetz of 7 December 2006 by Act of 21 January 2013 (Bundesgesetzblatt 2013, Part I p.95). This amending Act deletes the words “establish individual rights” (Rechte Einzelner begründet) in Article 2(1.1). This amendment has as a consequence that the right of access to justice of environmental organizations does no longer depend on the question, whether also individual persons are entitled to bring an action. This means that number 5 of the original concern of ClientEarth of its communication of 1 December 2008 has been accommodated with by the German legislation and is thus no longer relevant. 

(3) However, as explained in ClientEarth’s communication of 29 October 2012, the right of environmental organization to apply to courts in Germany is to a large extent frustrated by the cumulative effect of several provisions in the Umwelt-Rechtsbehelfsgesetz; part of these restrictive provisions existed in the 2006 version of the Act and had been addressed by ClientEarth’s communication to the Compliance Committee of 2008; other parts were newly introduced into the Umwelt-Rechtsbehelfsgesetz by the amending Act of 21 January 2013. The cumulative effect of these provisions is that the objective of the Aarhus Convention to give the “public concerned wide access to justice” is turned into the opposite: environmental organizations only have, under the Umwelt-Rechtsbehelfsgesetz a right of access to justice which is minimalistic.

(4) For these reasons, all the other allegations which were made in ClientEarth’s original application of 1 December 2008 and which were confirmed by the communication of 29 October 2012, are maintained. ClientEarth is of the opinion that they continue to be relevant. This concerns the following aspects:
3. Limitation of tackling decisions which affect statutory rights 

of an NGO

(5) This aspect was already raised in ClientEarth’s original communication of 1 December 2008 (paragraphs 21 to 25) and confirmed in the communication of 29 October 2012 (paragraphs 10 and 11). The arguments made in these communications are referred to, but are not repeated here. It is only to be added that neither article 9(2) nor article 9(3) of the Aarhus Convention contain such a limitation. The provision is contrary to the objective of the Convention to grant wide access to justice.

4. Challenging the procedural legality of a decision

(6) This point had been raised in the original communication of 1 December 2008 (paragraph 26) and had been confirmed in the communication of 29 October 2012 (paragraphs 12 to 19). The allegation is upheld.
(7) In its communication to the Compliance Committee of 5 November 2012, Germany admitted (p.3) that the concept of “fundamental procedural error” which would entitle a court to consider also procedural errors, is not found in the German legislation, but that it was developed by the Federal Administrative Court.  
(8) ClientEarth submits that where the provisions of the Aarhus Convention on access to justice are transposed into national law, by a legislative act – such as by the Umwelt-Rechtsbehelfsgesetz in Germany – it is not a “clear, transparent and consistent” (article 3(1) Aarhus Convention) transposition of the Convention when the question, whether a procedural legality is to be examined or not, is left exclusively to the courts, when it is not even provided in the legislation that the courts are obliged to take fundamental procedural errors into account. In our opinion, the legislative transposing act has to clearly state that the procedural legality of a decision is subject of judicial control.
(9) This conclusion is confirmed by a number of facts:

· the Federal Administrative Court has itself doubts, what constitutes a “fundamental procedural error”: it has submitted to the EU Court of Justice a preliminary question asking, whether an environmental impact assessment that had been made, but was incorrect, constitutes a fundamental procedural error: Moreover, it has asked, whether German law is entitled to put the burden of proof that a procedural error has had an influence on the final administrative decision, on the applicant. This case, C-72/12, is pending before the Court of Justice;

· German courts are not obliged to follow the concept of “fundamental procedural error” developed by the Federal Administrative Court: German law, unlike the Common Law, is not based on precedent judgments. This means that each court is free to develop its own concept of what kind of procedural errors it wishes to take into consideration and where it places the burden of proof. Furthermore, numerous cases of dispute do not come before the courts, but end at the administrative stage. At this stage,  it is neither clear, what procedural errors are essential, nor is it clear, who has the burden of proof that a procedural error has influenced the administrative decision;

· No NGO can know beforehand, whether for example, an omission to provide for public participation at a moment, when all options are still open (Article 6(4) Aarhus Convention) or the omission to respect the requirement of reasonable delays for the participation of the public (Article 6(3) Aarhus Convention) will be challengeable in court and whether they constitute “fundamental procedural errors”. There is thus no legal certainty for potential applicants.
(10) Under the Aarhus Convention the right of the public concerned to participate in environmental decision-making is constructed as a fundamental procedural right. German law reduces this right by providing in Article 46 of the Administrative Procedures Act that only procedural errors are relevant which may affect the outcome of the decision.

(11) In  conclusion it is repeated that there is no provision in German legislation which provides for the obligations of the courts to examine the procedural legality of administrative acts; this is not in compliance with the Aarhus Convention.
4. Provisions that serve the protection of the environment

(12) This aspect had been raised in the original communication of 1 December 2008 (paragraphs 27 to 29) and repeated in the communication of 29 October 2012 (paragraphs 21 and 22). The allegation is maintained.

(13) The provision in article 2(1.1) German Umwelt-Rechtsbehelfsgesetz which reads “serving the protection of the environment” (die dem Umweltschutz dienen) is narrower than the provision in the Aarhus Convention “relating to the environment” (Umweltvorschriften). This difference is in particular important in pre-court negotiations between an NGO and the administration regarding provisions of transport, energy, agriculture fisheries or other areas of law. In such negotiations, the legislative act,  the Umwelt-Rechtsbehelfsgesetz, is the only guideline, and not any court decisions – though it should be made clear that ClientEarth does not know any court decision which had considered these two terms as equivalent. Germany has not either referred to any such court decision.
(14) ClientEarth had given the example of a short time-limit in relation to public participation in a decision-making procedure. It is doubtful, whether such a provision really serves the protection of the environment and is not only an organisational provision.

5. Preclusion of arguments of the administrative procedure

(15) This aspect had been raised in the communication of 29 October 2012 (paragraphs 23 and 24). The allegation is maintained.
Article 2(3) of the Umwelt-Rechtsbehlfsgesetz contains an undue restriction of the right to challenge administrative decisions in court, contrary to the Aarhus Convention. The wording of article 2(3) was reproduced in paragraph 23 of the communication of 29 October 2012 and will not be repeated here. 

(16) We repeat that such a provision does not exist in general administrative law in Germany. It was introduced in 2006, but only in the Umwelt-Rechtsbehelfsgesetz, in order to restrict possible appeals by environmental organisations. Article 9(2) of the Aarhus Convention allows to maintain existing restrictions (“exist”), but does not allow to introduce new restrictions.
(17) The Act of 21 January 2013 introduced, in the new article 4a, a new preclusion provision which is not in compliance with the Aarhus Convention. The text of this article 4a is identical with the text which we had quoted (in English and German) in the communication of 29 October 2012 (paragraph 25). Therefore, we will not reproduce the text again.

(18) As the wording of the new article 4a is unchanged with regard to the Bill, we refer to the arguments which we had raised in paragraphs 26 to 35 of our communication of 29 October 2012 which we repeat. In particular, it is to be underlined that German transport law knew some similar restrictive provisions. However, there is no reason to extend these transport-related provisions to the whole sector of environmental law – including waste, water, noise, nature protection law etc – and no reason for the introduction of such preclusion provisions has ever been given during the Parliamentary discussions of the amending legislation. The only explanation for the introduction of this provision is the attempt to “punish” environmental organisations which dare bringing an environmental case before a court and thereby restrict possible court proceedings.
(19) The introduction of such new restrictive provisions (articles 2(3) and 4a) is not in conformity with Articles 9(2) and 9(3) Aarhus Convention.

6. Article 9(3) Aarhus Convention

(20) The arguments made in the communication of 29 October 2012 (paragraphs 36 to 38) are repeated. The allegation that German law is not in compliance with Article 9(3) of the Convention, is maintained.

(21) It must be underlined that, according to its Article 1(1), the German Umwelt-Rechtsbehelfsgesetz only applies to appeals against (1) decisions with regard to environmental impact assessments, (2) decisions concerning permits for installations (3) decisions according to the Environmental Damage Act (Umweltschadensgesetz). This means that for all other issues –except in nature conservation law, where specific provisions exist - , environmental organisations do not have access to courts in Germany, unless they claim the infringement of a subjective right of their own.
(22) The relevance of this limitation is underlined by some court decisions of 2012:

· The Oberverwaltungsgericht Nordrhein-Westfalen held that a decision to grant a permit for a windmill cannot be attacked in court by an environmental organisation, because for such a windmill an environmental impact assessment is not mandatory, and the windmill does not either constitute an industrial installations (decision of 29 August 2012, case 2 B 940/12);

· The Verwaltungsgericht Kassel held that a decision to grant a permit for the discharge of wastewater into the groundwater cannot be attacked in court by an environmental organisation, because for such a decision, no environment impact assessment is required (decision of 2 August 2012, case 4 L 81/12 ks);

· The Bayerische Verwaltungsgerichtshof held that the decision to grant a permit for the discharge of wastewater into a river cannot be attacked in court by an environmental organisation, because for such a decision, no environment impact assessment is required (decision of 21 August 2012, case 8 CS 12847).

(23) The German Umwelt-Rechtsbehelfsgesetz deals with cases that come under article 9(2) Aarhus Convention, and also with the follow-up of Directive 2004/35/EC on environmental liability. However, it does not deal with cases that come under article 9(3) Aarhus Convention. 
7. Conclusion

(24) Even after the amendment of the Umwelt-Rechtsbehelfsgesetz by the Act of 21 January 2013, 
(1) German law does not comply with the requirements of article 9(2) Aarhus Convention, because

· the possibility to appeal against decisions is limited to those decisions which affect the statutory objectives of an environmental organisation;

· German law does not contain a provision which allows to challenge the procedural legality of a decision;

· German law only allows to tackle provisions which serve the protection of the environment;

· German law only allows to challenge provisions which are relevant for the administrative decision ;

· German law introduced, for the actions by environmental organisations only, a number of preclusions which significantly affect the possibility to challenge administrative decisions and make it more difficult foe environmental organisations to appeal to the courts.

(25) These different provisions, separately and in their cumulative effect, are not in compliance with articles 3(1) and 9(2) Aarhus Convention.  
(2) German law is not in compliance with article 9(3) Aarhus Convention.
8. Answer to the questions of the Compliance Committee of 22 January 2013
(1) Comments on the case-law quoted by Germany

(26) This case-law refers to the question, whether an environmental NGO may appeal to a court also in cases, where no individual rights are in question; the courts applied the judgment of the EU Court of Justice in case C-115/09.

(27) This issue has now been solved by an amendment of the Umwelt-Rechtsbehelfsgesetz by Act of 21 January 2013. Thus, the initial allegation by ClientEarth is no longer upheld (see paragraph 2, above).

(2) The maintaining of the original allegations

(28) The allegations made in paragraphs 37 to 44 of the communication of 1 December 2008 (and confirmed in paragraphs 7 to 8 of the communication of 29 October 2012) are not upheld. All the other allegations are still relevant and are upheld.
Ludwig Krämer

ClientEarth, Senior Lawyer

Director, ClientEarth EU Aarhus Centre

Brussels 22 February 2013
