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	SUMMARY OF THE UNITED KINGDOM’S POSITION

PUBLIC PARTICIPATION

There is reference to the Residents’ Groups urging a public inquiry in relation to the expansion of BCA [see 18.8.08 communication, p.3], with a suggestion that the DOE “is seeking to control operations at Belfast City Airport by a private agreement”, constituting “further evidence of a government policy designed to exclude the public from decision making and from justice in environmental matters, a policy clearly in conflict with the provisions of the Aarhus Convention.”

It is important to be clear that these complaints played no part in the claim for Judicial Review (although there was reference to the residents’ associations unhappiness that an examination in public was being performed, rather than a public inquiry [Att 3, §6], this formed no part of the Grounds).

Planning Agreements

The CRA has repeatedly referred to the Planning Agreement as “a private agreement” in the course of its complaints to the ACCC.  This label is not wholly accurate and is liable to be misunderstood.  The Planning Agreement in the present case was entered into by the DOE as a Governmental body, exercising its public functions.  Planning Agreements are founded in legislation:  under Article 40 of the Planning (Northern Ireland) Order 1991, as amended.  There are further provisions relating to the modification and discharge of planning agreements (Article 40A) and appeals (Article 40B).  Copies of Articles 40, 40A and 40B of the current version of the 1991 Order are annexed to this letter:  Annex 1.

The relevant Planning Agreement in the present case was entered into after an extensive process of public participation (albeit not the full public inquiry which the residents’ associations requested).  In particular, the independent EiP Panel conducted a public investigation and published a report containing detailed recommendations (one, in particular, of which was the subject of the judicial review challenge:  see Girvan LJ’s judgment at §9).

The Examination in Public

An indication of the extent of the potential and actual participation of the CRA and other residents’ groups appears from their solicitor’s affidavit in the judicial review proceedings:  see Att 3 at §4 and 6.  The CRA raised matters at the EiP Panel Meeting in March 2006, and there was a substantive hearing before the EiP Panel on 14 and 15 June 2006.  As stated in the affidavit produced by the applicants’ solicitor in the judicial review proceedings:  “All the applicants [i.e. for judicial review] attended and made representations during the various hearings in public.”

The DOE is required to act lawfully, both in entering into the Planning Agreement and in relation to its enforcement.  In doing so, as a public body, it is subject to judicial review if it fails to act lawfully, either procedurally or substantively.  Neither the CRA not any other residents’ association has sought to challenge the DOE’s decision to adopt the amended Planning Agreement on 14 October 2008.  

The United Kingdom is of the view that the use of the Planning Agreement procedure in the present case, including the use of an independent panel examining the relevant issues in public meetings and hearings, cannot constitute a breach of Article 7 of the Convention.  No separate breach of Article 3 (‘General Provisions’) appears to be alleged, either in the original communication of 18.8.08 or CRA’s further response of 26.3.09.

Application of Article 7

The CRA has not indicated, by reference to any specific provision of Article 7, how it is alleged that this provision of the Convention has been breached.  Even in response to the request from the Committee to elaborate, there is a repetition of the complaint, but no attempt to correlate this with the terms of Article 7 (see responses to questions 1 and 13 in the communicant’s letter of 26.3.09).

No relevant plan, programme or policy relating to the environment

The United Kingdom considers that Article 7 is not engaged in the present case.  This provision relates to “plans, programmes and policies relating to the environment”.  The proposal under consideration in making the revised Planning Agreement did not constitute ‘a plan, programme, or policy’ relating to the environment.  Notably (and correctly, in the UK Government’s view)  no suggestion of a breach of Article 6 has been made (and such a breach would in any event appear to be excluded by the terms of Article 6(1)(a)
 and (b)).

No breach

Whether under Article 7 or Article 6, if either were applicable, it is not apparent from the complaint why it is alleged that the degree of participation afforded to CRA, or the public generally, was in breach of the requirements of these Articles.

It is not apparent why or how the matters complained of (i.e. the Planning Agreement and the Examination in Public) constituted a breach of Article 7, which relates to participation “during the preparation” of plans, programmes and policies relating to the environment.  In the case of policies, the obligation under Article 7 is to “endeavour to provide opportunities for public participation”.

The allegations made by the communicant under the heading ‘Article 7 of the Convention’  [26.3.09 letter at p.8-9] are refuted:

(i) The decision to regulate activities at BCA by means of a Planning Agreement was not a deliberate attempt to exclude public participation.  It was considered to be an appropriate mechanism by which to proceed, as had been contemplated in the conclusions of the Public Inquiry in 1990 (see chronology above, and Jmt of Girvan LJ at §2).

(ii) It is correct that no formal Environmental Impact Assessment was considered necessary before executing the revised Planning Agreement, but this was not required under the provisions of the Aarhus Convention (or otherwise).  It was a proper and reasonable judgment reached by the national authority.

(iii) It is also correct that the only challenge to the DOE’s decision is by way of judicial review, but that is an adequate remedy, compliant with the principles and provisions of the Convention.

(iv) The Environmental Information Regulations provide a comprehensive mechanism for the public to have access to environmental information, including through the provision of a remedy.  Although making some general complaints about its access to information, the CRA does not appear to suggest otherwise.

Application of Article 3

As noted above, it is not apparent that any separate complaint under Article 3 arises, even after the communicant’s response to the Committee’s request for elaboration.

Domestic Remedy

It is noted that no challenge to the decision to enter into the revised Planning Agreement has been made.

ACCESS TO JUSTICE:  The costs ordered to be paid by CRA

The CRA was one of 5 residents’ associations, which together brought judicial review proceedings in a claim arising out of the planning position relating to Belfast City Airport.

The Aarhus Convention was not mentioned or sought to be relied upon at the time of the costs order was made

The DOE’s full costs bill was indicated to be £45,259 [Enc 2].  This was challenged by the applicants, who sought to rely upon Aarhus principles in contending that the liability should be reduced.  In the event, the costs liability of the unsuccessful Claimants was settled at £39,454 [per 18.8.08 communication to ACCC].

It is not specified what the CRA’s share of the liability of £39,454 was.  Assuming that the 5 residents’ associations split their liability equally, CRA’s fifth share would have been £7,891.

CRA represents the interests of “over 200 families” [per 18.8.08 communication to ACCC].  Even assuming that the total number of families is 200, the costs liability per family would be slightly under £40 each, on the basis of CRA’s liability for a fifth share of the DOE’s costs.  If each family were assumed to consist of, on average, 2 adults, then the costs liability would therefore have been less than £20 per adult represented.

No indication of the CRA’s liability for the costs of its own legal advisers has been given, but there is no suggestion on their behalf that those costs were prohibitively expensive.

No information as to the funding of the judicial review litigation by the CRA or the other residents’ associations has been given, nor as to their financial status.

It is noted that Article 3(8) of the Convention expressly provides for “the powers of national courts to award reasonable costs in judicial proceedings”, to be maintained, thereby confirming that the award of costs is not, in principle, objectionable or contrary to the principles of the Convention generally, or Article 9(4) in particular.  This is also apparent from the word ‘prohibitively’ in Article 9(4), which makes clear that adverse costs orders are not inherently objectionable.

The following points emerge:

(i) The CRA and other residents’ associations would have been well aware that they risked an adverse costs order in the event that their application failed.  That prospect did not deter them from making the application, let alone ‘prohibit’ them from making it.

(ii) The CRA and other residents associations at no point sought a Protective Costs Order to limit their liability for the DOE’s costs in the event that their application failed.

(iii) The Court, in determining the appropriate costs order was not invited to consider the Aarhus Convention as being relevant to the exercise of its discretion.

(iv) The level of costs was compromised between the parties, with a discount of about £6,000 from the full bill.  The relevance of Aarhus principles was asserted for the first time in the course of the negotiation which led to this agreement.

(v) The costs were in fact paid by the CRA and/or other residents’ associations.  They were not unable to meet this liability, and there is no evidence that doing so caused any body or individual undue hardship.

(vi) By reference to the number of individuals represented, the costs liability does not appear to have been remotely burdensome.  The total number of residents represented by the five associations is not known, but the rough calculation done above suggests that the liability per adult represented was in the order of £20 each.

(vii) There is no reliable indication that the costs liability incurred in this case would effectively deter, let alone prohibit, such groups (or individuals constituting those groups) from accessing justice in relation to environmental matters in the future.  CRA’s mere assertion of a deterrent effect is not convincing in the context of the history of the present case, including the lack of any attempt to mitigate the potential liability by applying for a PCO; and the sums involved in the context of the numbers represented.

(viii) The suggestion of improper motive on the part of the DOE (e.g. as being “intent in penalising the Communicant” – 26.3.09 letter at p.7), as with similar allegations, freely made, in relation to the complaints relating to public participation, is without foundation.  The costs recovery sought by the DOE was an entirely proper step to protect public funds.

Domestic remedy

As indicated in paragraph 21 of the Annex setting out the Committee’s procedures, the Committee is required to take into account any available domestic remedy.  The CRA has apparently failed to avail itself of available domestic remedies, in particular:

(a)
they did not seek a Protective Costs Order in respect of its costs at the outset of the proceedings; and

(b)
they did not seek to rely upon the Aarhus Convention as a factor potentially relevant to the exercise of the Court’s discretion when costs were considered by Lord Justice Girvan following his judgment and he made the order now complained of.  

Attendance on 1 July 1009

I confirm that representatives of the United Kingdom Government will attend the Committee’s meeting on 1 July, when the Committee considers this case, in order to provide whatever assistance we can to the Committee.

Yours faithfully,

Åsa Sjöström




� Although only known as Belfast City Airport from 1998 (Jmt §20) the name is used to refer to the Airport before, as well as after, this date in this chronology.


� Paragraph 8(a) of Annex 1 to the Convention specifies construction of an airport “with a basic runway length of 2 100 m or more” as a proposed activity for the purposes of Article 6(1)(a).  The proposal in the present case related only to the detail of the operating conditions of an airport, already constructed, with a runway length of 1 829 m





