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Aarhus Convention Compliance Committee

Att. Mr. Jeremy.wates@unece.org

ACCC Case 26, Austria – Comments to draft findings

Wien, 15. Sept 2009

Dear members of the Compliance Committee,

OEKOBUERO is the coordination office of 15 major Austrian environmental organisations (Greenpeace CEE, FoE Austria, WWF etc). We work under the mandate of our member organizations. One of our tasks is to work on implementation of law in Austria. We assist the public concerned in permitting and access to justice procedures. 

We have assisted the communicant in aspects of this case since few months and submit these comments also in agreement with the communciant, that fully confirms our view.

We can not agree to the findings. 

Our main point of criticism is the fact that on of the major  compliance « justification » arguments in the decision is that the decision making process is still on going, and in addition, that all options would be open in the strategic transport assessment (STA).

With regard to the STA we want to state the following. 

The Committee takes much effort to describe to the STA and EIA procedure, just by summarizing legislation (paragraph 16 to 19 of the draft decision). In par 11 the Committee states that arguments brought up by the communicant during the oral proceedings with regard to STA and EIA  in Austria were offended by Austria because they were not mentioned in the initial communication. It is not clear whether the Committee followed this restriction or not. 

On the other hand it is apparent that the Committee took over only arguments from the party concerned as to STA and EIA, whereas those of the communicant were ignored. This is not fair and equitable. Either both arguments should be taken into account, or both not.

We want to underline this claim by the fact the it was the party concerned that brought up the STA and EIA arguments in its reply and in the public hearing and the communicant reacted on that by providing further evidence and arguments both during the public hearing and after that. It is therefore not understandable why STA procedure is the key argument for justification of compliance, while the communicants arguments as to STA and EIA were completely ignored.

On 11. June 2009 the  communicant provided further evidence about problems of STA and EIA in practice. Those arguments were completely ignored and not even mentioned in par 11 as to the description of the procedure  after the public hearing.

The communicant provided, at different occasions, evidence that STA and EIA procedure are inefficient and far too late in particular with regard to alternative assessments and that STA is  subject to serious  problems in practice, because the environmental report is of bad quality and decisions are based on cost/benefit calculations and not on environmental aspects. The arguments are based on both studies from Justice and Environment with regard to implementation of SEA  in Austria, including a a case study of one of the five STA have been carried out until now. Furthermore the arguments brought brought in the public participation procedure are completely ignored. Any STA ended with the exact result and arguments  proposed in the environmental report (prepared by the project initiator) and public participation is possible only after the environmental report had been published (see the communicants letter from 11. June for futher information).

These findings are confirmed by a conference report on exactly this STA act, in different presentations that assessed the quality of STA procedures (Arbeiterkammer, SUP im Verkehrsbereich, 2007). The Committee is aware of this report, since it was sent to the Committee by the communicant. 

At the time STA is carried out, the political decision on a track was taken already years before. And this time is definitively now and the last two years discussions had led to this decision.  

With regard to EIA we want to state, as the communicant did, that there is no alternative assessment in EIA procedures, even thought it is written in law.

We are fully aware that a thorough assessment of STA is not possible in this case. On the other hand we can not accept that the Committee uses only arguments brought by the party concerned with regard to STA and EIA, while completely ignoring the arguments of the communicant. 

The decision is based on the assumption that STA and EIA procedures provide for early and effective participation when all options are still open, factually, not only in theory as the Committee pointed out in other decisions. This assumption should be reflected in the decision. 

From what was said above can be concluded that we disagree with the findings in Art 56 stating that all options are still open since the planning process is still on going. Public participation should be early and effective and this is definitively not the case if participation is carried out at the very latest stage, namely in STA. 

Finally, we fully disagree with par 60 of the draft findings. It is not understandable why the issue of 7.5 tonnage restriction is not relevant under Article 7 of the Convention. A ban of heavy trucks is not a traffic regulation, but a typcial environmental measure. The same counts for speed limits with regard to air immissions that are in force in Austria since few years. Speed limits and lorry ban serve pure environmental and health interests, in particular with regard to air and noise pollution.. Alternatives considering speed limits are bans for certain vehicles would lead to very different results with regard to the environmental impact of a certain corridor track.  It is thus not clear why the Committee finds that such restrictions have nothing to do with Article 7 of the Convention, are not relevant for environmental planning and are pure traffic regulation.

Best wishes

Thomas Alge

Head Environmental Law

OEKOBUERO

thomas.alge@oekobuero.at

