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To: 
Compliance Committee of the Aarhus Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters (1998)

Via: 
Mr. Jeremy Wates


Secretary to the Aarhus Convention


United Nations Economic Commission for Europe


Environment and Human Settlement Division


Room 332, Palais des Nations


CH-1211 Geneva 10, Switzerland


Phone: +41 22 917 2384


Fax: +41 22 907 0107


E-mail: jeremy.wates@unece.org

From:
Association for Environmental Justice (Asociacion para la Justicia Ambiental, AJA), Spain

Contact Information: 

Address: P° Maria Agustin, 3, dcha. E-50004 Zaragoza, Spain 

Tel. + 34 976 20 20 76

Fax + 34 968 22 71 91

Contact Person: Fe Sanchis Moreno, Coordinator and Lawyer 

Tel. + 34 661 168 203

E-mail: sanchis.fe@sarenet.es

Re: Clarification requested by the Committee at the 23rd meeting with regard to pieces of Spanish National legislation in non-compliance with the Aarhus Convention (Ref. ACCC/C/2008/24)
1 Introduction

The Compliance Committee, via its Chairman Mr. Veit Koester, requested the Communicant to inform the Committee about Spanish legislation related to the communication that it is in non-compliance with the Aarhus Convention.  

The information requested has been divided in the three pillars of the Convention; all of them have been alleged in the present case. It is not completely comprehensive, and it is only intended to facilitate the work of the Committee. 

Due to the Spanish legal distribution of environmental responsibilities among central, regional and local involved in the case, the Communicant is including references to central, regional and local legislation related to the case that is in non compliance with the Aarhus Convention’s provisions.  

Some of the violations mentioned within the communication deal with a poor application of existing legislation showing a clear attitude of local authorities to impede the participation of the Association. However, some others are possible only because of existing legislation gives room for violating Aarhus provisions as follows:

2 Access to information

2.1  Ignoring requests for accessing to environmental information (Arts. 4(2) and 4 (7) of the Aarhus Convention)

Traditionally Spanish administration is used to ignore citizens’ requests. Current common administrative legislation was modified in 1992 through the adoption of Act 30/1992 of November 26 on the legal framework of public administration and common administrative procedure. This act includes provisions on “administrative silence” that pushed Spanish administration to change this traditional behaviour. Act 27/2006 of July 18, regulating the rights of access to environmental information, public participation and access to justice in environmental maters (hereinafter referred to as Act 27/2006),
 intended to implement the Aarhus Convention, does not expressly indicate what specific procedure should be followed by a person if her/his request is ignored. It just refers to remedies established by common administrative procedure. Unfortunately, Act 30/1992 does not provide for a clearly understandable procedure for situations in which an authority ignores a request for access to environmental information. As a consequence, ordinary people needs advise from a lawyer to find out what to do whenever his/her request is ignored. Furthermore, many authorities responsible for granting access to environmental information are also not aware of the specific legal procedure applicable. Besides, the procedure to be followed involves going to court to claim that the information requested is provided. Very few members of the public will follow this path bearing in mind costs and excessive time involved. 

Act 27/2006 should expressly provide for an easily understandable specific procedure to be followed whenever a request is ignored. Such a procedure shall apply all minimum standards lay down by articles 9(1) and 9(4) of the Convention. 

Therefore, Title II – Right to access to Environmental Information and Title IV – Access to justice and administrative protection in environmental matters of Act 27/2006 should be amended accordingly. 

2.2 Unreasonable charges for supplying environmental information (Art. 4 (8))

Act 27/2006 does not expressly require under article 15 that whenever a charge is made for supplying information that charge shall not exceed a reasonable amount. Differently, the Aarhus Convention and Directive 2003/4/EC of 28 January 2003 require any cost to be “reasonable.”

First additional disposition of Act 27/2006 deals with criteria for charges made by central authorities. Subsection 6(b) establishes that charges will not be imposed whenever environmental information requested is contained in less than 20 photocopies DIN A4 or if it is sent electronically.
 Subsection 7 determines that costs shall be limited to: “the cost of the materials used for supplying the information. The cost of mailing the information.”
 Second additional disposition of Act 27/2006 regulates charges to be imposed by local authorities. It does not include any provision limiting the amount charged by local authorities to a reasonable cost.
 Finally, Act 27/2006 does not establish any rule controlling costs imposed by the regional authorities.

Therefore, article 15 of Act 27/2006 should be amended to require costs to be “reasonable” whenever is imposed by central, regional or local authorities. In addition, similar dispositions to First Additional Disposition subsections 6(b) and 7, that are applicable to central authorities, should be applicable as well to regional and local authorities.

In addition, Murcia City Council 2009 Fees Chart for Services, as well as subsequent Murcia annual Fees Chart, should be amended to comply with article 4(8) of the Aarhus Convention.

3 Public participation (articles 6(1)(a), 6 (2)(a) and (b), 6(3), 6(4), 6(6) and 6(8))  

Public participation procedures in environmental matters are established under specific legislation. In the present case relevant legislation includes land use and environmental impact assessment acts at central and regional level.

3.1 Central land use legislation not in compliance with the Aarhus Convention
Royal Legislative Decree 2/2008, of June 20 approving the Land Use Act regulates public participation in the approval of the different land use plans, programs and other land use instruments (hereinafter referred to as RLD 2/2008).

Article 4, section e) of RLD 2/2008, recognizes the general right of all citizens to effectively participate in all land use instruments and its environmental impact assessments: submit comments and receive a motivated answer from the public authorities. In addition, article 11 of RLD 2/2008 requires all land use instruments to be commented by the public under the conditions and within the time limits established by specific legislation applicable.
 However, these general provisions do not comply with public participation requirements lay down by articles 6 and 7 of the Convention. 

RLD 2/2008 should be amended to include the requirements for effective public participation established in articles 6 and 7 of the Convention. For instance, by including under article 4 (e) the following: 

· a reasonable time frame of 2 months for public participation in plans and urban projects (instead of current 20 days minimum time limit); 

· individualized notification to the affected public;

· the opportunities for the public to participate;

· relevant information that should be included. 

Besides, article 11 should be amended to expressly subject urban agreements to public participation, as they are the early stage of the decision-making process.

3.2 Murcia regional land use legislation not in compliance with the Aarhus Convention

Regional Act 1/2001
 applicable to this case was repealed by Regional Legislative Decree 1/2005
, approving the Land Use Act of the Region of Murcia. Public participation required by this act is scarce and does not comply with the requirements of article 6 of the Convention. It regulates insufficient time for public participation as follows: 

· Time-frame established for participation in approval of modification of City General Plan is of 1 month.

· Time-frame established for participation in approval of Land Slot Plans is of one month.

· In practice, these time-frames are, often, scheduled during holiday seasons, as it has been proven in the present case. This makes time-frames far from been reasonable and impedes effective public participation.

Regional Act 1/2001 should be amended to include the following: 

· Affected public should be identified and notified individually. 

· Information provide for participation should comply with the requirements of article 6 section 2 of the Convention. 

· All specific mandatory reports required, i.e.: from the departments of water, roads, and public works, should be issued before the public participation commenting period starts, as that information is essential for ensuring effective public participation. 

· Time-frames for public participation shall not be scheduled during the summer or Christmas holiday seasons.  

Finally, regional legislation should be amended to determine that urban agreements are subject to public participation. Urban agreements are the early stage in the decision making procedure when main decisions are made by an agreement between the City Council and the developer. The rest of the land use decision-making will follow what was determined in the Urban Agreement. Otherwise, if urban agreements are not subject to public participation, main decisions in a project will have been taken without any participation from the public.

3.3 Provisions in Environmental Impact Assessment not in compliance with the Aarhus Convention 

Royal Legislative Decree 1/2008 provides basic national requirements for environmental impact assessment.
 It does not allow public participation in the decision on whether to undertake an EIA in a specific project (screening).
 This is against article 6 section 1 (b) of the Convention. Thus, Royal Legislative Decree 1/2008 should be amended to apply public participation to this type of environmental decisions. 

4 Access to Justice (Article 9 paragraphs 1, 2, 3, and 5)

Title IV of Act 27/2006 intends to facilitate application of access to justice provisions of the Aarhus Convention.
 These provisions entered into force in 20 October 2006. Article 20 of Act 27/2006 refers to general system of administrative review procedures (Act 30/1992) and review before administrative courts (Act 29/1998, of the Administrative Jurisdiction). Besides, it introduces some special provisions regarding standing and free legal assistance.

4.1 Legislation not in accordance with article 9(4) of the Convention

4.1.1. Excessive time-frames 

Time frames established for resolving a review appeal before the authorities are too long to be considered an effective mean of redress, i.e.: 3 months.
 Lack of effectiveness is clearly shown in the present case, specially bearing in mind that time frames applicable for public participation are not longer than 20 days or 1 month. Administrative silence puts an additional burden on the public by adding additional time to the procedure. Furthermore, it is almost impossible, to obtain a suspension of the administrative decision or procedure subjected to review within the administrative  protest phase.  

Court proceedings are also so slow that do not allow “timely” access to justice. Act 27/2006 does not include any special provisions to solve these questions. Although articles 45 to 77 of Act 29/1998 establishes some provisions regarding time frames
 and regulates a so-called  “summary procedure” for some specific cases,
 these provisions do not guarantee “timely” access to justice. As it is shown in the present case, administrative court cases take from 4 to 5 years to be decided (Clarification sent after ACCC Riga Meeting, paragraphs 16-18).

Therefore, Act 27/2006 should be amended accordingly in order to assure timeliness of review procedures in environmental cases, especially those regarding access to information, besides practical measures should be adopted at this regard. Shorter time frames should be approved, especially for complaints regarding access to environmental information (for instance: 15 days within the administrative review procedure and 6 months to issue a court decision). Besides, an automatic suspension should be mandatory when the complaint concerns administrative decisions or actions where not effective participation has occurred.

4.1.2. Costs of access to justice “prohibitively expensive”

Looser pays principle

Article 139 of Act 28/1998 establishes the general rule for costs adopting the looser pays principle for any appeal of an administrative court decision.
 This provision makes appealing decisions in environmental cases potentially “prohibitively expensive.” For instance, in this case the Association was ordered to pay EURO 2,148 to pay attorney’s fees of the City Council.

Even if the plaintiff wins, costs of access to justice are high. As the communicant commented during the intervention before the Committee, the Association has expended no less than EURO 60,000 in court cases related to this case. Furthermore, the general rules for costs do not provide for a way of recovering those expenses on first instance. Article 23 of Act 29/1998 requires a defence by a lawyer in any administrative court case. In addition, when those cases are heard in panels with more than one judge, they shall be represented by procurador, which adds extra costs. 

This barrier should be removed by changing current regulation of the looser pays principle for environmental cases. The so called American rule for environmental cases could be adopted. According to that rule, if the plaintiff looses against a public authority, the plaintiff does not have to pay the government’s attorney’s fees, but if he or she wins the plaintiff has the right to recover all attorney’s fees from the government.

Free legal aid

Article 23 of Act 27/2006 provides specific requirements for NGOs to be granted with free legal aid, as regulated in Act 1/1996 on free legal aid.
 However, this provision fails to comply with the Convention. Firstly, this provision does not prevent the procedure being “prohibitively expensive” because it is not available for “any person who considers that his or her request for information under article 4 has been ignored” (article 9 (1)), neither for “the public concerned” (article 9 (2)), nor for “members of the public” that meet general legal standing requirements. Secondly, the free legal aid does not cover fees of the opposing party when obliged to pay, nor the bonds to be satisfied for preliminary injunctions.
 Thus, the barrier of the prohibitive cost could be amended by adopting an extension of the free legal aid to anyone requesting access to information, participation, or requesting enforcement of environmental law. And, therefore, article 23 should be amended accordingly. 

Bonds for becoming a party to a criminal suit

Bonds required to start criminal cases to enforce environmental law make these procedures “prohibitively expensive.” In this case, the bond required under one of the criminal procedure was of EURO 60,000 (Clarification sent after ACCC Riga Meeting, paragraph 21). Act 27/2006 should be amended to include a waiver of this type of bonds in environmental cases.

4.1.3. Injunctive relief

Injunctive relief in administrative courts is regulated under articles 129-136 of Act 29/1998. The adoption of such injunctive measures is laid down in article 130. This article calls for an evaluation of all the interests in conflict and the measure will only be adopted when the case might loose its legitimate purpose. Courts, as we can see in the decisions included as Annex I and II to the Communication, consider the possibility of irreparable damage (periculum in mora) and the likeliness of a victory on the merits (fumus boni iuris). The difficulty in environmental cases is to properly take into account the amount of the probable environmental damage. Compliance with the Convention, in this aspect, could be ensured through improving Court practice, besides adopting new rules facilitating the assessment or quantification of environmental damage at stake. 

Access to injunctive relief is so slow that it is not effective. Article 131 of Act 29/1998 requires a hearing to happen within 10 days of the request for a preliminary injunction. The final decision shall be issued five days after the hearing. In practice those time-frames are not fulfilled. For instance, in the present case decisions on preliminary injunctions were taken 8 months after the request (annexes I and II to the communication).

Special provisions should be adopted regarding time frames in Act 27/2006, besides an automatic suspension in environmental matters until the decision on preliminary injunction is issued.
Note: written accents have been removed from Spanish legal provisions to facilitate easily printing by the members of the Committee. 


� Original version of Act 27/2006 can be found in the Official Bulletin of the State of 19 July 2006. It can be accessed at: � HYPERLINK "http://www.boe.es/boe/dias/2006/07/19/pdfs/A27109-27123.pdf" ��http://www.boe.es/boe/dias/2006/07/19/pdfs/A27109-27123.pdf� 


� “DisposiciOn Adicional Primera. 6 (b) Exenciones objetivas. Estaran exentos del pago de la tasa: 1º Las entregas de copias de menos de 20 paginas de formato DIN A4. 2º El envio de informacion por via telematica.”


� “DisposiciOn Adicional Primera. 7. Cuantias. a) Se consideran elementos de cuantificacion del importe de la tasa los siguientes: 1.º El coste de los materiales utilizados como soporte de la informacion a suministrar. 2.º El coste del envio de la informacion solicitada.”





� “DISPOSICION ADICIONAL SEGUNDA. Tasa por suministro de informacion ambiental para la Administracion Local. Las Entidades Locales podran establecer tasas por el suministro de informacion ambiental, que se regiran por lo dispuesto en el �HYPERLINK "http://noticias.juridicas.com/base_datos/Admin/rdleg2-2004.html"��Real Decreto Legislativo 2/2004, de 5 de marzo, por el que se aprueba el Texto Refundido de la Ley Reguladora de las Haciendas Locales�, y, en lo que se refiere a su hecho imponible y supuestos de no sujecion y exencion, por lo previsto en la �HYPERLINK "http://noticias.juridicas.com/base_datos/Admin/l27-2006.t4.html#da1"��disposicion adicional primera de esta Ley�. Todo ello sin perjuicio de las de los regimenes financieros forales de los Territorios Historicos del Pais Vasco y Navarra.”





� Original version can be accessed under Ordenanzas 2009 – 1.1. – Tasa por exp- at: � HYPERLINK "http://www.ayto-murcia.es/ordenanzas/index_.asp" \t "_blank" �http://www.ayto-murcia.es/ordenanzas/index_.asp�


� Original version of RLD 2/2008 can be found in the Official Bulletin of the State of 26 June 2008. It can be accessed at: � HYPERLINK "http://www.boe.es/boe/dias/2008/06/26/pdfs/A28482-28504.pdf" ��http://www.boe.es/boe/dias/2008/06/26/pdfs/A28482-28504.pdf� 


� Article 11 section 1 of RLD 2/2008: “Todos los instrumentos de ordenacion territorial y de ordenacion y ejecucion urbanisticas, incluidos los de distribucion de beneficios y cargas, asi como los convenios que con dicho objeto vayan a ser suscritos por la Administración competente, deben ser sometidos al tramite de informacion publica en los terminos y por el plazo que establezca la legislacion en la materia, que nunca podra ser inferior al minimo exigido en la legislacion sobre procedimiento administrativo comun, y deben publicarse en la forma y con el contenido que determinen las leyes.” Act 30/1992 sets out a minimum time frame of 20 days in article 86(2): “(…) El anuncio señalara el lugar de exhibicion y determinara el plazo para formular alegaciones, que en ningun caso podra ser inferior a veinte dias.” 





� Consolidated text of Murcia Act 1/2001 can be found at: � HYPERLINK "http://noticias.juridicas.com/base_datos/Derogadas/r2-mu-l1-2001.html" ��http://noticias.juridicas.com/base_datos/Derogadas/r2-mu-l1-2001.html� 


� Consolidated version of Murcia Legislative Decree 1/2005 can be found at: � HYPERLINK "http://noticias.juridicas.com/base_datos/CCAA/mu-dleg1-2005.html" ��http://noticias.juridicas.com/base_datos/CCAA/mu-dleg1-2005.html� 


� Consolidated version of Royal Legislative Decree 1/2008 can be found at: � HYPERLINK "http://noticias.juridicas.com/base_datos/Admin/rdleg1-2008.html" ��http://noticias.juridicas.com/base_datos/Admin/rdleg1-2008.html� 


� Article 3 of Royal Legislative Decree 1/2008: “Ambito. (2) Solo deberan someterse a una evaluacion de impacto ambiental en la forma prevista en esta Ley, cuando asi lo decida el organo ambiental en cada caso, los siguientes proyectos: Los proyectos publicos o privados consistentes en la realizacion de las obras, instalaciones o de cualquier otra actividad comprendida en el �HYPERLINK "http://noticias.juridicas.com/base_datos/Admin/rdleg1-2008.html#anexo2"��anexo II�. Los proyectos publicos o privados no incluidos en el �HYPERLINK "http://noticias.juridicas.com/base_datos/Admin/rdleg1-2008.html#anexo1"��anexo I� que pueda afectar directa o indirectamente a los espacios de la Red Natura 2000. La decision, que debe ser motivada y publica, se ajustara a los criterios establecidos en el �HYPERLINK "http://noticias.juridicas.com/base_datos/Admin/rdleg1-2008.html#anexo3"��anexo III�. La normativa de las comunidades autonomas podra establecer, bien mediante el analisis caso a caso, bien mediante la fijacion de umbrales, y de acuerdo con los criterios del �HYPERLINK "http://noticias.juridicas.com/base_datos/Admin/rdleg1-2008.html#anexo3"��anexo III�, que los proyectos a los que se refiere este apartado se sometan a evaluacion de impacto ambiental.”





� Original version of the Act, which is still in force with regard to Title IV, can be found in the Official Bulletin of the State of 19 July 2006. It can be accessed at: � HYPERLINK "http://www.boe.es/boe/dias/2006/07/19/pdfs/A27109-27123.pdf" ��http://www.boe.es/boe/dias/2006/07/19/pdfs/A27109-27123.pdf�


� Act 30/1992, article 115. “ Plazos. (2) El plazo maximo para dictar y notificar la resolucion sera de tres meses. Transcurrido este plazo sin que recaiga resolucion, se podra entender desestimado el recurso, salvo en el supuesto previsto en el �HYPERLINK "http://noticias.juridicas.com/base_datos/Admin/l30-1992.t4.html#a43"��articulo 43.2, segundo parrafo�.” The consolidated version of Act 30/1992 can be accessed at: � HYPERLINK "http://noticias.juridicas.com/base_datos/Admin/l30-1992.html" ��http://noticias.juridicas.com/base_datos/Admin/l30-1992.html�





� The consolidated version of act 29/1998 can be accessed at: � HYPERLINK "http://noticias.juridicas.com/base_datos/Admin/l29-1998.html" ��http://noticias.juridicas.com/base_datos/Admin/l29-1998.html�   


� See article 78 of Act 29/1998.


� In the first instance, the court will impose the costs of the procedure (attorney’s fess…) to the party that acts with bad faith or temerity. In the other instances (appeals) costs will be imposed to the appealing party if the appeal is completely rejected, except when the court finds circumstances that justify non imposing the costs.


� 28 U.S.C. 2412 (d)(1)(A): “Except as otherwise specifically provided by statute, a court shall award to a prevailing party other than the United States fees and other expenses, in addition to any costs awarded pursuant to subsection (a), incurred by that party in any civil action (other than cases sounding in tort), including proceedings for judicial review of agency action, brought by or against the United States in any court having jurisdiction of that action, unless the court finds that the position of the United States was substantially justified or that special circumstances make an award unjust.”


� A consolidated version of Act 1/1996 can be accessed at: � HYPERLINK "http://noticias.juridicas.com/base_datos/Admin/l1-1996.html" ��http://noticias.juridicas.com/base_datos/Admin/l1-1996.html� 


An English explanation of the provisions of this Act can be found at the European Judicial Network webpage: � HYPERLINK "http://ec.europa.eu/civiljustice/legal_aid/legal_aid_spa_en.htm" ��http://ec.europa.eu/civiljustice/legal_aid/legal_aid_spa_en.htm�


� None of those costs are included in the “Material Content” of the free legal assistance, established in article 6 of Act 1/1996. � HYPERLINK "http://noticias.juridicas.com/base_datos/Admin/l1-1996.html#a6" ��http://noticias.juridicas.com/base_datos/Admin/l1-1996.html#a6�
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