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1. Please clarify how French legislation meets the Aarhus Convention requirements with respect to the issues raised by the Communicant.

Part 1: 

Observance of the requirements of the Convention on informing the public and public participation 

Under the French legislation, the public is informed and is able to participate at several stages of the decision-making process leading to the construction of a waste management plant
.

(I) At the strategic planning level
(A) The various town planning documents 
1. Integrated land-use plans (schémas de cohérence territoriale – SCOT) establish the basic town planning guidelines for a group of communes, together with the prospects for their medium and long-term development. They present a diagnostic analysis of the economic and demographic outlook and the needs recorded in the areas of economic development, agriculture, land-use planning, the environment, socially balanced housing, transport, facilities and services (first paragraph of article L.122-1 of the Town Planning Code. SCOTs may define the major facility and services projects necessary to achieve these objectives (fifth paragraph of the above-mentioned article L.122-1).

2. Local town plans (plans locaux d’urbanisme – PLU), or land-use plans (plans d’occupation des sols – POS) not yet replaced by PLUs, must be consistent with the SCOT guidelines. They establish the rules and restrictions directly applicable to any public or private person in connection with the execution of any works or construction activities or the opening of classified installations falling within the categories specified in the plan (first paragraph of article L.123-5 of the Town Planning Code). 

3. Concerted development zones (zones d’aménagement concerté – ZAC) are zones within which a competent public authority or public institution decides to intervene to develop and equip sites, or have them developed and equipped, in particular sites which the authority or institution has acquired or will acquire with a view to subsequently transferring them or granting them on concession to public or private users (former article L.311-1 of the Town Planning Code).

Within each ZAC, the zone development plan (plan d’aménagement de zone – PAZ) approved after public inquiry is enforceable against any public or private person with respect to all works, installations or construction activities affecting the use of the land (former article L.311-4 of the Town Planning Code).

The drafting or revision of any SCOT, POS or PLU, as well as the establishment of any ZAC, is subject to mandatory concertation under article L.300-2 of the Town Planning Code. This concertation brings together, throughout the preparation of the project, the local inhabitants, the local associations and other persons concerned, including representatives of the farming community. At the end of the concertation, the mayor presents a report to the municipal council for discussion. The final project documents are then drawn up by the municipal council and made available to the public.

SCOTs, POSs and PLUs are also subject to the public inquiry procedure.

Thus, the town planning documents are intended to establish the rules on land use within a commune or group of communes and therefore must be taken into account in the process of designing projects to build waste management plants and authorizing them under the legislation on classified installations.

4. In this particular case, it should be noted that neither the regulations of the land-use plan of the commune of Fos-sur-Mer (resolution of 25 November 1991) nor the zone development plan of the industrial and port zone ZAC of Fos-sur-Mer
 (prefectorial order of 21 January 1993), in force at the time of filing of the application for a permit to build the waste management plant at Fos-sur-Mer
, forbade the construction of such an installation.   

Moreover, it should be pointed out that the building permit governs only the construction of the buildings of an installation and not the environmental impact of its operations, which is dealt with in the legislation on classified installations.  This is mainly why the administrative court dismissed the various actions brought against the permit to build the incinerator based on arguments relating to its impact on the environment.
(B) Departmental or interdepartmental plan for the disposal of household and related waste

Under the French legislation, in each department (département) the priorities with regard to the disposal of household and related waste are defined in a departmental plan (PDEDMA). In accordance with article L.541-14 of the Environment Code, this plan:

· lists the types, quantities and sources of the waste for disposal, including by reclamation, and the suitable existing installations;

· indicates the installations for which an application for authorization has been made;

· records the policy documents and the programmes of the public-law corporations and their concessionaires in the field of waste management;

· establishes the priorities to be adopted in the light of the foreseeable demographic and economic trends as regards: 

· the construction of new installations, with the possible indication of the locations that appear to be most suitable;

· the collection, sorting and processing of the waste in order to ensure a high level of environmental protection, taking into account the economic and financial resources required for implementation.

In those areas in which such plans are applicable, the decisions made by public-law corporations and their concessionaires in the field of waste disposal, and in particular decisions to authorize the operation of installations classified for environmental protection purposes, must be consistent with these plans (L.541-15).

It should be noted that the procedure for drawing up a PDEDMA places considerable emphasis on concertation. Thus, it provides for the consultation, from the outset of the decision-making process, of a commission on which, in particular, the environmental protection associations are represented, and for a public inquiry, which must be held before the project can be approved (article L.541-14/VIII). Accordingly, all the stakeholders are able to express an opinion on the outlines of the plan and, in particular, on the processing methods envisaged and the location of the plant.
In Bouches-du-Rhône, the procedure for drawing up the PDEDMA has run into a number of difficulties. These are linked with the highly sensitive nature of the project and bear witness, in particular, to the extensive means that the French regulations make available to the various parties concerned for putting forward their points of view. This planning procedure has also been affected by the transfer of responsibility for drawing up the PDEDMA from the prefectorial authority (State) to the general council (Department), under the decentralization policy adopted by the government. The history of the process is briefly as follows:
· As evidenced by Exhibit No. 4, the preparation of a plan and the need to build an incinerator to dispose of the waste of the Marseilles urban area were already being discussed in January1995.

· A first version of the PDEDMA was approved by prefectorial order of 26 July 1999. This version, which envisaged the building of an incinerator for the Marseilles urban area, was annulled by judgment of the Administrative Court of Marseilles of 24 June 2003 (Exhibit No. 5). Meanwhile, in an initial resolution (DPEA4-166/CC of 28 March 2003) the Marseille Provence Métropole Urban Community  decided to prepare the Fos-sur-Mer incinerator project. 

· By letter of 29 September 2003, the Chairman of the General Council of Bouches-du-Rhône stated that he intended to proceed with the preparation of the plan in accordance with the powers available to him under the decree of 18 November 1996 on plans for the disposal of household waste; the corresponding transfer of authority formed the subject of a resolution of the General Council of Bouches-du-Rhône of 24 October of the same year.  

· There was no PDEDMA in force in Bouches-du-Rhône when the order authorizing the Fos-sur-Mer waste management plant was signed on 12 January 2006.

· The new PDEDMA prepared by the department of Bouches-du-Rhône was approved by resolution of the General Council on 30 January 2006. However, this plan did not mention the Fos-sur-Mer incinerator project in the chapter devoted to the inventory of installation projects in process of appraisal (as it should have inasmuch as the application for the authorization of this installation had been filed in August 2005). This partly explains why this new plan was annulled in its turn by judgment of the Administrative Court of Marseilles of 2 October 2007 (Exhibit No. 6). The department appealed against this judgment and the case is now pending before the Administrative Court of Appeal of Marseilles.

(II) At the time of the decision to authorize a project:
(A) The public debate procedure 

According to the Communicant, the organization of a public debate was the only measure that could have made possible the application of article 6, paragraph 4 of the Convention, and the project should have been made subject to the organization of a public debate under article 6, paragraph 1 of the Convention. However, a public debate is only one of the possible procedures for informing the public and enabling it to participate, at an early stage, in decision-making in environmental matters. 

Public participation in drawing up development and infrastructure projects with a major impact on the environment or land use may take the form of a public debate. The National Commission for Public Debate (CNDP) is an independent administrative authority responsible for ensuring compliance with the law on public participation in the process of preparation of development and infrastructure projects of national importance relating to categories of operations listed by decree in the Conseil d’Etat, whenever substantial socio-economic interests are at stake or the impact on the environment or land use is likely to be significant. Public participation may take the form of a public debate on the desirability, the objectives and the principal characteristics of the project (articles L.121-1 ff. of the Environment Code). 

The CNDP rejected as inadmissible the requests it received to organize a public debate on the project to build a household waste management unit in the industrial zone of Fos-sur-Mer. In fact, household waste management plants do not feature in the list of operations contained in article R.121-2 of the Environment Code (see Exhibit No. 3). They are therefore classified as industrial facilities, for which only buildings and infrastructure costing more than 150 million euros are taken into account, not the total cost of the project, including, in particular, the waste processing equipment, which accounts for most of it.

However, in order to take into account the comments of the National Commission for Public Debate, it is planned to create a specific category for waste management or storage installations in the table in article R.121-2 of the Environment Code defining the scope of public debate.
(B) The authorization procedure under the legislation on installations classified for environmental protection purposes (ICPE)

Installations intended for the storage or management, in particular by incineration, of household waste and other urban residues are subject to an authorization procedure under the legislation on installations classified for environmental protection purposes (item No. 322 of the nomenclature appended to article R.511-9 of the Environment Code). In this context, any application for authorization to operate a waste management plant is subject to public inquiry
 (article L.512-2 of the Environment Code and 17 of Annex I to article R.123-1 of the Environment Code). 

As already mentioned, decisions to authorize the operation of classified waste management installations must be consistent with the departmental waste disposal plan, under penalty of cancellation. Thus, although this authorization procedure is intended to determine the acceptability of the waste management installation project in environmental terms, it is not intended to take into account questions of general structure or principle that relate to the planning approach described above.
In the present case, within the framework of the procedure for the authorization of the installation, the public was able fully to express its views on the incinerator project during the public inquiry organized prior to the project being approved: 

Thus:

· public participation began as soon as the file was deemed admissible by the prefectorial services;

· the public concerned was able to participate fully in the debate.  The public inquiry notice was published in the newspapers “la Provence” and “la Marseillaise” on 30 August 2005, as well as on the Internet site of the prefecture of Bouches-du-Rhône. Moreover, it was displayed in the town halls of Fos-sur-Mer, Port-Saint-Louis-du-Rhône and Saint-Martin-de-Crau (Communicant’s Exhibits Nos. 23 and 25). As shown by the comments submitted, which came not only from the three communes involved in the inquiry but also from the communes bordering on the Fos area (Istres, Martigues, Port de Bouc, Grans, Cornillon, Saint Rémy de Provence, Arles, Marseilles, etc. – Communicant’s Exhibit No. 31), the publicity given to the project made it possible for everyone, even those living outside the three communes, to express their views. Indeed, in its conclusions, the inquiry commission indicates that “the public was in fact informed about the inquiry, its progress and the inquiry commission’s location”, that “the public attended in large numbers” and that “the comments made by the public were very numerous” (Communicant’s Exhibits Nos. 28 and 32);

· The inquiry was extended by two weeks. It took place over a period of 45 calendar days, from 19 September to 3 November 2005, in order to allow the public to express its views more freely. About 850 comments were registered (Communicant’s Exhibit No. 32);

· Two public information meetings attended by toxicology experts were organized on 7 and 28 October 2005 (Communicant’s Exhibits Nos. 28 and 31);
· The results of the public inquiry were duly taken into account in the prefectorial order establishing the installation and operational conditions deemed indispensable for the protection of the environment;

· The complaints lodged by the opponents of the project were carefully examined before being rejected, and the Administrative Court repeatedly confirmed the validity of their rejection (Communicant’s Exhibits Nos. 33 to 37).

Thus, as far as informing the public, public participation and access to justice are concerned, the procedure followed in the case of the Fos-sur-Mer incinerator appears to have been adequate.

In this connection, it should be pointed out that the resolutions adopted in 2003 and 2005 by the Council of the Marseille Provence Métropole Urban Community establish only the outlines of the CUMPM plan to build a waste management plant. In fact, these resolutions do not form part of the decision-making process leading to the issuing of a classified installation authorization by the Prefect, on the one hand, because the outlines can be called into question at any time by the authority itself and, on the other, because they do not in any way bind the Prefect in his decision whether or not to grant authorization (cf. reply to Question 2 below). Nevertheless, the public was informed well upstream of the outlines adopted by the CUMPM:

· its successive resolutions were displayed for a month (for example, the extract from the minutes of the meeting of 20 December 2003 was posted up from 23 December 2003 to 23 January 2004);

· a dossier setting out the essential objectives of the project to build a waste management unit was made available to the public by the CUMPM as early as the summer of 2004 (notice published in Le Monde of 28 July 2004, Communicant’s Exhibit No. 9).

Part 2: 

Observance of the requirements resulting from article 9, paragraph 2 and article 3, 

paragraph 1 of the Convention

The Communicant argues non-compliance with several provisions of the Aarhus Convention, including article 9, paragraphs 2 and 5, and article 3, paragraph 1.

The present contribution deals only with the points concerning non-compliance with article 9, paragraph 2, and article 3, paragraph 1.

Concerning article 9, paragraph 5, the Secretariat of the Aarhus Convention (on behalf of the Compliance Committee) is asking the Communicant to please clarify the alleged violation of this provision.  At this stage, it is therefore proposed not address this point and to wait for the Communicant to back up its claims. It will be recalled that article 9, paragraph 5 chiefly requires the Parties to provide the public with information on access to review procedures. In this connection, the Communicant states that “the violation of article 9, paragraph 5 follows ipso facto from the lack of participation of a substantial proportion of the public concerned (residents of the CUMPM and the communes bordering on Fos-sur-Mer) during the public inquiry”.

I. Points raised by the Communicant

1/ The Communicant considers that France has not fulfilled its obligations under article 9, paragraph 2 of the Convention.

 First of all, the Communicant considers that the impossibility for third parties to an administrative contract to bring proceedings against it deprives them of an effective remedy against a decision that could affect the environment.

According to the Communicant, “…third parties to a public contract, such as environmental associations, cannot challenge the contract itself, only acts separable therefrom, such as the resolution approving the other contracting party” (4.2., p. 8 of the Communication).

In the present case, by application filed on 15 July 2005, the Communicant requested the interim relief judge to suspend the CUMPM Council resolution of 13 May 2005 approving the draft public service concession contract and authorizing its chairman to sign that contract.

The Communicant states that the contract between the CUMPM and the company EVERE having been signed on 4 July 2005, the applicants withdrew and on 12 August 2005 an order for dismissal of action was made. The Communicant concludes that “( ...) contrary to article 9, paragraph 2 of the Convention, the Communicants were left with no effective remedy”.

 Secondly, the Communicant considers that the previous judgments of the Conseil d’Etat (Conseil d’Etat, 28 December 2005, No. 277128, and 26 October 2007, No. 299883) relating to the lack of direct effect of certain provisions of the Convention have led to the lack of an effective remedy that would enable the public to challenge the legality of a decision that infringed these provisions (impossibility of taking direct advantage of paragraphs 4 and 5 of article 6 and having a decision suspended or set aside on the basis of the provisions in question).

The Communicant states (p. 22 of the Communication): “Admittedly, it is possible to enter an appeal against decisions taken in environmental matters.  On the other hand, it is not possible to have such decisions suspended or set aside on the basis, in particular, of paragraphs 4 and 5 of article 6 of the Aarhus Convention”.

2/ The Communicant considers that France has not fulfilled its obligations under article 3, paragraph 1 of the Convention.

The Communicant considers that “the lack of clear legislation in conformity with the Convention, particularly with regard to articles 6, paragraph 1 and 9, paragraph 2, is the source of the violations of the whole of the aforementioned articles during the decision-making procedure relating to the construction of the Fos-sur-Mer incinerator”.

In support of its claim, the Communicant mentions the “practice” of the Compliance Committee according to which “such a lack constitutes a violation of paragraph 1 of article 3 of the Aarhus Convention” (cf. p. 16 of the Communication, footnote 9).

II. Replies to the points raised by the Communicant

1. Article 9, paragraph 2 provides for access to justice with regard to public participation under article 6. In particular, it follows from this provision that: “Members of the public have the right to challenge decisions based on substantive or procedural legality” and that “Parties must ensure that members of the public concerned can obtain review of decisions, acts or omissions” (extracts from the Aarhus Convention Implementation Guide, 2000).

2. The measures for fulfilling the obligations resulting from article 9, paragraph 2 of the Convention are described, in particular, in France’s second report on the implementation of the Aarhus Convention, 17 December 2007:

“The administrative court interprets the applicant’s interest in seeking  cancellation for illegality liberally. The interest is considered sufficient if the injury suffered is not excessively

uncertain or indirect. The Conseil d’Etat also admits applications lodged on behalf of

collective interests” (ruling of 28 December 1906, in a case involving a Limoges hairdressers’

union).
The notion of “public concerned” as used in the Convention is covered by what the courts call “intérêt à agir” (interest entitling the person concerned to bring or defend legal proceedings). 

The Environment Code sets out the right of action of environmental protection associations:

· under article L. 142-1, paragraph 1, any environmental protection association may bring proceedings in administrative courts for any cause of action relating to its purposes;

· under article L. 142-1, paragraph 2, recognized associations (article L. 141-1) are granted a (presumed) interest in bringing proceedings against any administrative decision with harmful impacts on the environment;

· under article L. 142-2, associations have the right, under certain conditions, to exercise the same rights as those granted to applicants for criminal indemnification.

These measures make it possible to give effect to the obligations resulting from article 9, paragraph 2. Thus, persons with an interest – which is broadly interpreted – are able to bring proceedings before domestic courts to challenge the legality of administrative decisions in environmental matters, whether substantive or procedural.

3. Concerning the lack of recourse for third parties against an administrative contract

Article 9, paragraph 2, provides for the existence of a procedure for reviewing acts falling within the scope of article 6, i.e., “with respect to decisions on whether to permit proposed activities listed in annex I”. 

The conclusion of a public contract does not constitute a decision to permit an activity, involving at most the implementation of such a decision.

If third parties are unable to bring a direct action against an administrative contract, it is because they lack sufficient interest, which makes it possible to ensure the legal certainty of contracts. 

Moreover, the rights of applicants are respected inasmuch as third parties to a public contract can bring an action for illegality against separable acts preliminary to the award of a contract which could impair their rights.

4. On the previous judgments of the Conseil d’Etat relating to the lack of direct effect of certain provisions of the Convention

So far, the Conseil d’Etat has ruled that the provisions of paragraphs 1, 2, 3 and 7 of article 6 of the Aarhus Convention produce direct effects within the domestic legal system. The provisions of paragraphs 4, 6, 8 and 9 of article 6, as well as those of articles 7 and 8 and those of paragraphs 3 and 5 of article 9, only create obligations between States Parties to the Convention. Therefore they do not produce direct effects within the domestic legal system (and hence cannot be usefully invoked by the applicant or the defendant) (CE, 28 July 2004; CE, 5 April 2006 and CE, 6 June 2007). 

The Conseil d’Etat has not yet ruled on the other provisions of the Aarhus Convention.

Article 55 of the French Constitution of 4 October 1958 states that “Treaties and agreements duly ratified or approved have, from publication, an authority greater than that of laws, subject, for each agreement or treaty, to its application by the other party”.

When the three conditions laid down by the above-mentioned article 55 are satisfied, the superiority of international treaties over laws, even of later date, is fully recognized in French law and ensured by the ordinary and administrative courts. 

These courts, in particular the Conseil d’Etat – the supreme court of the administrative court system, monitor the consistency with agreements of administrative acts and laws. In a decision of 3 September 1986, the Constitutional Council stated that “it is for the various organs of the State to oversee the application of international conventions within their respective spheres of competence”. The Council was reminding these authorities of article 55 of the Constitution but leaving it to each authority to determine the extent of its own responsibilities.

Accordingly, in French law, international treaties are considered to be capable of producing direct effects in domestic law and can therefore be invoked directly by a litigant before the courts.

However, two exceptions must be taken into consideration. The first concerns the case in which the very purpose of the treaty stipulation is exclusively to govern the relations between States Parties. The second corresponds to stipulations formulated in terms too general to be sufficient in themselves and be capable of immediate application to particular cases. This is why the Conseil d’Etat reviews each provision of the treaty before according or denying a provision of that treaty direct effect. This is how it proceeded in the case of the New York Convention on the Rights of the Child, and it is also how it is proceeding in the case of the Aarhus Convention. 

Thus, the Conseil d’Etat accords direct effect to those provisions that prescribe a precise result to be achieved.

The cases in which it does not recognize direct effect correspond to provisions of the Convention which merely invite or encourage the Parties to achieve a result. A court that directly sanctioned the misapplication of a clause of the Convention in these circumstances would, in actual fact, risk misinterpreting the scope of the obligations of the States Parties.

The fact that the Conseil d’Etat examines the direct applicability of the provisions of the Convention, i.e., the possibility of a litigant basing his claims directly on a provision of the Convention, on a case-by-case basis does not imply ipso facto a failure on the part of France to honour its international obligations.

Thus, to judge whether there has been a failure, it is important to determine whether actions under the provisions of article 9, paragraph 2, can be brought in domestic law. As explained above, such remedies are available and, of course, the Conseil d’Etat sanctions infringements of provisions of domestic law that have been adopted to satisfy the requirements of the Convention.

Consequently, in fact, the only question that arises is whether the State Party to the Convention has fulfilled all its international obligations – by suitably adapting its domestic law to the requirements of the Convention – so as to establish the “clear, transparent and consistent” framework mentioned in article 3, paragraph 1 of the Convention.

If this is indeed the case, any failure to fulfill an obligation for which this framework provides can form the subject of an action and be sanctioned by the competent French courts.

2. What is the legal relationship between the different decisions made for the waste management plant? Is the decision made by Marseille Provence Métropole Urban Community (CUMPM) on 20 December 2003 binding in all respects for the subsequent decision-making concerning the waste management plant, or could it somehow be altered by later decisions in which public participation took place? For instance, after 20 December 2003, was the location of the plant in any respect reconsidered in the procedure leading to the decisions made on 13 May 2005 or 12 January 2006?
Legally, the decisions of 20 December 2003, 13 May 2005 and 12 January 2006 are very different in kind.

· The first two decisions were taken by the Marseille Provence Métropole Urban Community (CUMPM). Through these decisions the authority, respectively:

· committed itself (or rather reaffirmed its commitment) to proceed with the implementation of an incinerator project, by authorizing its chairman to sign any document necessary for that purpose, and reserved a site for the installation;

· entered into a contractual relationship with a company concerning the future management of that installation, whose main characteristics were specified.

· The decision of 12 January 2006 was the order authorizing the operation of the installation, issued by the Prefect of Bouches-du-Rhône under the legislation on installations classified for environmental purposes, after consulting the public, on the basis of an authorization application file lodged by the CUMPM and comprising the documentation necessary to assess the acceptability of the project from the environmental standpoint.

Neither the decision of 20 December 2003 nor that of 13 May 2005 is binding with respect to decisions taken subsequently.

In fact, if the CUMPM had realized, in the course of the project preparation phase (and/or the impact study phase), that the environmental impact of the plant was such that no corrective or compensatory measure could have made it acceptable from the standpoint of the environment and human health, then the authority would have been able, by making a decision of the same  kind as that of 20 December 2003, to follow another path (whether by making technological changes, by relocating the plant, or by choosing a method of disposal other than incineration). Moreover, a reading of the recitals of the decision of 20 December 2003 shows that this decision was far from being the first that the authority had made with a view to incinerating its waste, since it had previously considered another location for an incinerator and had had to abandon it.

Moreover, the Prefect of Bouches-du-Rhône was under no obligation to grant the authorization requested by the authority: if his examination of the impact study or the results of the public inquiry had shown that the impact of the installation would be such that no technical provision of the authorization order could have made it environmentally acceptable, he would have been entitled to issue an order refusing authorization. The authority would then have been obliged to change tack (change of technology, site, or indeed method of disposal), whatever its contractual commitments with regard to the management of the plant, which could not in any way be binding on the Prefect.

3. Some EC directives are intended to implement the Aarhus Convention in the EU member states. Please indicate how the different decision-making procedures in the case relate to the requirement for public participation set out in the applicable EC directives. 
The public participation requirements of the Community directives are mainly set out in article 6 of the amended Directive 85/337 of 27 June 1985 on the assessment of the effects of certain public and private projects on the environment.

Its purpose being to implement the Aarhus Convention in the Member States, the replies to the two previous questions and question 5 are applicable to this question also. 

4. Waste management plants such as the one in Fos-sur-Mer are covered by the European Community legislation requiring environmental impact assessments, including public participation. How did applicable EC legislation affect the preparation for the decisions concerning the plant, if it did? 

I) Environmental assessment of the strategic planning documents:

A) Environmental assessment of the town planning documents:

Under article L. 121-10 of the Town Planning Code, integrated land-use plans (SCOTs) and local town plans (PLUs) likely to have an appreciable effect on the environment must form the subject of an environmental assessment.

B) Assessment of the environmental impact of the departmental waste disposal plan:

Under article R. 122-17 of the Environment Code, departmental and interdepartmental plans for the disposal of household and related waste are subject to environmental assessment. 

At the time of the public inquiry organized to examine the plan, the environmental report must be appended to the file made available to the public (R.122-20). This report includes, in particular, an explanation of the grounds on which the project was adopted in the light of the environmental protection objectives and the reasons why it was chosen rather than one of the other solutions envisaged.

(II) Assessment of the environmental impact of the project to build a waste management plant:

A project to build a waste management plant must undergo an environmental impact assessment under article 4, paragraph 1 of Directive 85/337/EEC of 27 June 1985 on the assessment of the effects of certain public and private projects on the environment (item 10 of Annex I: Waste disposal installations for the incineration or chemical treatment of non-hazardous waste, with a capacity exceeding 100 tonnes per day). 

In French law, this obligation is transcribed in article R.122-8 (II) of the Environment Code, which requires an impact study of projects to build a waste management plant as an installation classified for environmental protection purposes and subject to authorization. The impact study is incorporated in the public inquiry file (R.122-11).
5. Please clarify the role of the Commission d’enquête in the decision-making and its legal impact for the decision-making in environmental matters. Please also explain if the Commission d’enquête is considered a means to implement the Aarhus Convention.

A public inquiry is a consultative procedure, codified in articles L.123-1 ff. of the Environment Code, that precedes the implementation of development, construction and public works projects likely to affect the environment. It is conducted, depending on the nature and scale of the operations, by an investigating commissioner or an inquiry commission appointed by the president of the administrative court or a judge delegated by the president (article L.123-4 of the Environment Code).

Its purpose is to inform the public and to gather its opinions, suggestions and counter-proposals, following completion of the impact study, where required, in order that the competent authority may have at its disposal all the information it needs (L.123-3). The order establishing an inquiry specifies its length “which may not be less than one month and, unless it is extended by a maximum of two weeks by decision of the investigating commissioner or inquiry commission, may not exceed two months” (article R. 123-13 of the Environment Code). The length of the inquiry may be extended (article R. 123-21 of the Environment Code).
The notice announcing the organization of an inquiry must be published at least two weeks before the start of the inquiry, either by poster or in the press (article R. 123-14 of the Environment Code). It includes most of the information mentioned in paragraph 2 of article 6 of the Aarhus Convention (article R. 123-13 of the Environment Code), in particular on the proposed activity (a), the nature of the decisions to be adopted and the envisaged procedure (d). Following the transposition of Directive 2003/35/EC by Decree No. 2006-578 of 22 May 2006, codified by article R. 123-13 of the Environment Code, this notice includes additional information called for by the Convention: 

· the name of the public authority responsible for making the decision (c); 

· the authority from which information on the project can be obtained (d) (iv)) ;
· an indication of the available environmental information (d) (vi), reference to the presence of an impact study in the public inquiry file;
· the project’s possible transboundary impact (e). 
All this information may be consulted in the public inquiry file open to the public. 
The chairman of the inquiry commission conducts the inquiry in such a way as to enable the public to be fully informed of the project and to submit its opinions, suggestions and counter-proposals. He receives the developer of the project that forms the subject of the public inquiry (L.123-9).

Throughout the inquiry, the opinions, suggestions and counter-proposals of the public can be entered in the record of the inquiry which is open to them wherever a file is deposited. Public comments can also be sent to the chairman of the inquiry commission by letter, in which case they are held available for consultation by the public at the inquiry office. Moreover, comments will be received by a member of the inquiry commission at the places and times specified in the order establishing the inquiry.

The inquiry commission draws up a report and reasoned conclusions, which are made public. 

The failure to hold a public inquiry where one is legally required leads systematically, in the event of an action being brought, to the decision challenged being  cancelled. Moreover, irregularities relating to the organization and conduct of the inquiry deemed to be substantive by the judge (for example, if they could have influenced the content of the decision or affected the guarantees attached to this procedure) are also liable to result in the decision challenged being cancelled.

Although the results of the inquiry and the reasoned conclusions of the investigating commissioner or, in this case, the inquiry commission, are not binding on the decision-making authority, nevertheless, the procedure prevents it from making substantive changes relative to the project as submitted to the inquiry. In addition, the projects of local authorities or groupings thereof which have given rise to unfavourable conclusions must form the subject of a second resolution of the deliberative bodies concerned (L.123-12).

Moreover, when a public works, development or construction project has formed the subject of a public inquiry, the State authority, the deliberative body of the local authority or the public institution responsible for the project, expresses its view, in a project declaration, as to the interest of the planned operation. This declaration mentions the purpose of the operation and explains why it is considered to be of public interest. It indicates, where appropriate, the nature of, and the reasons for, the main changes which, without affecting the general structure, have been made to the project in the light of the results of the public inquiry. The project declaration makes it possible to close the public consultation phase.

* Informal translation from French provided by the secretariat


� Exhibits Nos. 1 and 2 cite the full text of the main articles of the Town Planning Code and the Environment Code to which the French response refers.


� Commune situated in the department of Bouches-du-Rhône


� A PLU, approved by resolution of 12 July 2006, was withdrawn by resolution of 11 November 2006 and, accordingly, was not applicable when the application was filed.


� The public inquiry procedure is described under point 5 below. It should be noted that the French public inquiry legislation is being amended in connection with the implementation of the “Grenelle de l’Environnement”, in order to simplify the texts and improve public participation. 
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