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Introduction

During its session on 18 December 2008, the Aarhus Convention Compliance Committee examined the communication concerning compliance by France with the provisions of the Convention in connection with the decision-making procedure on the construction of the incinerator in Fos-sur-Mer.

At the end of this session, the Committee expressed its wish to receive additional information concerning the transposition of article 6 of the Convention into French law as well as concerning effectiveness of access to justice in administrative procedure. 

1) Application of article 6

The Aarhus Convention Compliance Committee will find attached the requested additional information. The table of concordance attached in Annex 1 indicates for each paragraph of article 6 of the Convention the main existing provisions of the Environmental Code applicable to installations classified for the protection of environment (CIPE), among which are facilities for incineration of household waste. 

In addition, the French authorities would like to reiterate that access to information and public participation have place not only in the course of a procedure for authorization of CIPE installations but also in the course of related decision-making processes, in particular at the level of strategic planning in accordance with article 7 of the Aarhus Convention.

Therefore, preparation or revision of different existing planning documents such as territorial coherence plans (TCPs), local urban development plans (UDPs), land zoning plans (LZPs), and land allocation plans (LAPs) which have to be taken into account in the design and authorization of classified installations, is subject to obligatory consultation. Similarly, development of departmental household waste disposal plans, with which decisions on whether to authorize operation of waste treatment installations must be compatible, are also subject to obligatory consultation throughout the process of commission consultations (with participation of representatives of environmental protection associations) and throughout the process of public inquiry which is a precondition for the adoption of the plan.

The French authorities would also like to reiterate that the Constitution clearly establishes independence between the State (represented locally by the Prefect) and the local communities (such as urban communities). Therefore, the fact that a project is submitted by a local community or by a private investor does not change in any way the procedure for authorization of CIPE. The important decision with regard to environment protection is the one made by the Prefect  on whether or not to authorize an installation, following the decision-making procedure and its public inquiry.

Finally, the French authorities would like to underline that, where it is applied, the procedure of public debate referred to in the French Government’s note dated 17 September 2008 relates to the implementation of discretionary provisions of article 6, paragraph 5, of the Aarhus Convention, in so far as it takes place before the submission by the project proponents of a request for authorization.

2) Access to justice

During the meeting, the communicants’ attorney stated that legal remedies in a procedure before the French administrative
 courts with regard to decisions authorizing operation of the waste treatment center could not be considered effective.

This statement was based on two decisions taken at the highest level of the administrative jurisdiction by the Council of State. The Council of State allegedly decided that a request for suspension of an authorization made to an administrative judge dealing with summary proceedings
 could not  be granted because the operation of the installation concerned had not yet started.

Upon examining these two decisions, both made in the course of the internal review procedures related to  the waste treatment center in Fos-sur-Mer, it appears that, on the contrary, there are effective legal remedies available to any plaintiffs contesting the opening of any classified installation before it comes into operation. The explanations on this matter are available in annex 2.

Conclusion

French authorities express their hope that this additional information addresses the request of the Compliance Committee. They remain at the Committee’s disposal for any other additional information required. 
Attachments. : 2

� Informal translation from French provided by the secretariat


� There is a system of dual jurisdictions in France: administrative courts and judicial courts. The matter before the Committee falls under the former category.


� Transl: juge administratif des référés





