ANNEX 2 :

ACCESS TO JUSTICE

First decision of the Council of State (Att. 36 to the communication)

The French authorities would like to underline that juge des référés may order a suspension of an administrative authorization unless, for any reason, he considers such request excessively premature. The reasoning given in the decision of the Council of State was that “the operation of the waste treatment center is not due to commence before July 2008”.  Indeed, the request was submitted in June 2006, (after the juge des référés made his decision in May 2006), and the hearing before the Council of State took place in January 2007, i.e. rather far in advance of the start-up date.

This was the reason which prompted the juge des référés to consider that the judges considering the case on substance would have sufficient time to decide on whether to satisfy the request for reversal of the authorization to operate and that he therefore could safely set aside the issue of urgency which constituted a precondition for his being able to rule on the matter.

Moreover, the Council of State specified that “in case the proceedings would be prolonged, there is nothing to prevent submission of a new request for suspension to the juge des référés”, opening therefore a possibility for a new effective recourse to a judge, which would then not be considered as being premature.

It is therefore incorrect to claim that the communicants had no effective access to a national judge, including in accordance with the emergency procedures which, according to them, would have been applicable to the incinerator in Fos-sur-mer, while both the juge des référés and the judge considering the case on substance would have been able to rule on the authorization, had they been involved in the matter at a more appropriate time.

Second decision of the Council of State (att. 42 to the initial communication)

The second decision of the Council of State considers only whether in his judgment the administrative juge des référés of Marseille had made any legal errors in rejecting the request for suspension of the Prefect of Bouches-du-Rhône’s order of 20 March 2006 issuing a building permit to ECERE SAS for the waste treatment center. Therefore the Council of State considered, on the basis of the information presented to it, that the appeal against the prefect’s decision had no sufficient grounds so as to create a serious doubt in the legality of the administrative decision or its motivation,  - which is a second criterion of recourse to the judge.

Having done this, the administrative court proceeded to carefully examine the motifs of the decision to make sure that it was not based on a manifest error or insufficient motivation. It therefore demonstrated that access to justice has been fully available before the decision permitting the construction of the facility (building permit).
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