COMMUNICATION TO THE AARHUS CONVENTION COMPLIANCE COMMITTEE
I. Information on the authors of the communication
ASSOCIATION DE DEFENSE ET DE PROTECTION DU LITTORAL DU GOLFE DE FOS-SUR-MER
1901Act Association
40, Rue de la Palombière 
13 270 FOS-SUR-MER FRANCE
and:
 COLLECTIF CITOYEN SANTE ENVIRONNEMENT DE PORT-SAINT-LOUIS-DU-RHONE
1901Act Association
7, Rue Léon Lombard
13 230 PORT-SAINT-LOUIS-DU-RHONE
FRANCE
and:

FARE Sud
Fédération d'Action Régionale pour l'Environnement
Recognized Association
1 Boulevard Marcel Parraud
13 760 SAINT CANNAT
FRANCE

The Association de Défense et de Protection du littoral du Golfe de Fos-sur-Mer, X and FARE Sud have decided to be represented by the law firm PICHAVANT & CHETRIT, in the person of Maître Jean-Daniel CHETRIT, throughout the procedure relating to this communication (Exhibits Nos. 1, 2, 3).

Would you therefore please communicate with them through their intermediary at the following address:
Cabinet PICHAVANT-CHETRIT
Maître Jean-Daniel CHETRIT
Avocat
20 rue Laffitte
75 009 Paris
FRANCE
Tel: 01 44 85 20 90 / Fax: 01 58 60 28 19 
E-mail: jdchetrit@avocatline.com
II. State concerned


The French Republic.

The French Republic ratified the Aarhus Convention on 28 February 2002.

III. Facts of the communication


The decision-making process that led to the construction by Marseille Provence Métropole Urban Community (CUMPM) of a centre for processing waste by incineration at Fos-sur-Mer in the department of Bouches-du-Rhône involved several stages reflected in various decisions:

· the decision concerning the choice of the method of processing CUMPM household waste (1).

· the decision concerning the choice of a site for the waste processing centre (1).

· the decision concerning the choice of the centre’s precise characteristics and operating procedures (2).

· the decision not to organize a public debate or other form of public participation (3).

· the decision approving the choice of the municipal waste treatment concessionaire. 

· the decision authorizing the operation of the centre (5).

· the decision authorizing the construction of the centre (6).

1. The choice of the method of processing CUMPM household waste and the site for the centre
1.1.
On 20 December 2003, the local authority Marseille Provence Métropole Urban Community (CUMPM) adopted two measures with a view to the implementation of a project for the construction and management of a complex for the disposal of household and related waste with a total incineration capacity of 450,000 tonnes of waste per year, together with a sorting-methanization centre for about 150,000 tonnes per year.
The first measure was a Community Council resolution (Exhibit No. 4) with a threefold purpose:

· firstly, in this resolution, the Community chose a particular method of processing its household waste, basically incineration;

· secondly, in the same measure, it decided to resort to the public service concession (délégation de service public - DSP) procedure for the construction and management of the installations involved; and
· finally, it chose a plot of land in Fos-sur-Mer as the site for the installations.
The second measure was a resolution of the Urban Community Office with a view to the conclusion between the Autonomous Port of Marseilles (PAM) and the Urban Community of a 70-year building lease on a plot of port land as a site for the incineration complex (Exhibit No. 5).
It should be pointed out at once that the CUMPM’s decision to delegate to a third party the construction and operation of the installations in question has no bearing on the present dispute.

Only the other two aims of the two decisions of 20 December 2003 are relevant, since the CUMPM thereby established the principle and characteristics of the waste management project by making two fundamental choices, without first informing the public or making any provision for public participation.  Thus:

· firstly, the CUMPM chose incineration as the method of disposing of its waste;

· secondly, the CUMPM chose as the site for the future waste incineration centre a plot of PAM land at Caban, Fos-sur-Mer.

Consequently, on 20 December 2003 the CUMPM took a far-reaching environmental decision. In fact, the planned facility will be one of the largest in France, with a total processing capacity of over 400,000 tonnes of waste per year (including 300,000 by incineration), to which there should be added a further conditional tranche of 150,000 tonnes per year, by incineration.

Under article 6, paragraphs 2 and 4, of the Convention, the public should have been invited to participate in the choices embodied in these two decisions which were taken without the public having first been informed.

Thus, the lack of public participation at this stage of the decision-making process constitutes a violation of the Aarhus Convention.

1.2.
The association FARE Sud made application to the Chairman of the Marseille Provence Métropole Urban Community to have these two decisions reconsidered, at the same time requesting public participation in the decision-making process (Exhibit No. 6).
In a letter dated 23 April 2004, the Chairman of the CUMPM rejected this application for reconsideration (Exhibit No. 7).

By application filed with the registry of the Administrative Court of Marseilles on 24 June 2004, the association FARE Sud requested that the two resolutions of 20 December 2003 be set aside.

By judgment of 12 July 2005, the Administrative Court of Marseilles dismissed FARE Sud’s application (Exhibit No. 8).

FARE Sud then lodged an appeal against this judgment which was registered by the Administrative Court of Appeal of Marseilles on 12 September 2005.  The Court has not yet concluded its investigation.
2.
Public belatedly informed
The CUMPM “informed the public” of the existence of the project through the press on the 26 and 28 July 2004 (Exhibit No. 9).

However, in so doing it violated the provisions of the Aarhus Convention.

2.1.
First of all, the public was informed too late as measured against the provisions of article 6, paragraph 4, of the Convention.

In fact, it was only after having chosen, in December 2003, the method of processing its household waste and the site for the facility (cf. III.1) that the CUMPM informed the public of the project, that is, not until July 2004.

Moreover, it follows from the terms of the presentation report and the notice of invitation to tender published in the technical press in April 2004 that the CUMPM had established the characteristics and operating procedures of its future waste management centre (Exhibit No. 10) long before it informed the public through the press on the 26 and 28 July 2004 (Exhibit No. 9).


Consequently, at the end of July the public had still not been informed of the project, in violation of the provisions of article 6, paragraphs 2, 3 and 4, of the Convention.

2.2.
Secondly, these notices in the press failed to reach the public concerned, as evidenced by the fact that only six people examined the file, which was made publicly available at the height of the summer holiday season (Exhibit No. 11).

Finally, the information published failed to include the items listed in article 6, paragraph 2, of the Convention.

In fact, contrary to the provisions of that article, no information was offered concerning the nature of possible decisions that might be adopted at the end of the process (art. 6.2(b)), the public authority responsible for making the decision (art. 6.2(c)), the envisaged procedure for ensuring the participation of the public (art. 6.2(d)) or the fact that the activity was subject to an environmental impact assessment procedure (art. 6.2(e)).

3.
Lack of public debate
3.1.
At this stage of the decision-making process, only the French legislation on public debate could, had it been applied, have ensured the participation of the public concerned by the project (Exhibit No. 12).
In this connection, it should be pointed out that the French Republic considers that these provisions are the only ones to permit the application of article 6, paragraph 4, of the Convention (Exhibit No. 13, pp. 13-16).

However, the CUMPM did not organize any public debate.

3.2.
Accordingly, on 28 September 2004, the association WWF France and the Syndicat d’Agglomération Nouvelle (SAN) Ouest Provence requested the National Commission for Public Debate (CNDP) to arrange for a public debate on the CUMPM’s project to build a household-waste processing unit in the industrial zone of Fos-sur-Mer.

On 1 December 2004, the CNDP decided that it would be both legitimate and necessary to arrange for such a debate, given the strong public demand (Exhibit No. 14).

However, it rejected as inadmissible the cases referred to it on the grounds that the estimated cost of the buildings and infrastructure of the proposed processing unit fell below the threshold of 150 million euros stipulated in the Decree of 22 October 2002. This is the threshold beyond which, for industrial facilities, a request for the organization of a public debate can be referred to the CNDP (Exhibit No. 14).
On 15 December 2004, the President of SAN Ouest Provence then wrote to the CNDP asking it to reconsider its decision (Exhibit No. 15). For the same reasons as already described, this request was rejected at the CNDP session held on 5 January 2005 (Exhibit No. 16).

3.3.
Legal proceedings were then instituted against these two decisions of 15 December 2004 and 5 January 2005 and the interim relief judge of the Conseil d’Etat was requested, on the basis of article L. 521.-1 of the Code of Administrative Justice (Exhibit No. 17), to suspend them and to order the CNDP to reconsider the application for the organization of a public debate.
One of the arguments put forward was that the CNDP’s decisions violated the provisions of article 6 of the Aarhus Convention (Exhibit No. 18).

In fact, the CNDP’s refusal to organize a public debate on the Fos-sur-Mer incinerator project meant that the public had no opportunity to participate early in the decision-making procedure since, as the French Republic itself acknowledges, the organization of such a debate is the only measure capable of enabling article 6, paragraph 4, of the Aarhus Convention to be applied (Exhibit No. 13, pp. 19-21). 


Moreover, without a public debate there could be no possibility of questioning the choice made with regard to either the use of incineration or the siting of the incinerator, so that no “effective public participation” could take place.

However, this argument was not accepted by the interim relief judge of the Conseil d’Etat who, by order of 17 March 2005, dismissed the application (Exhibit No. 18).


In parallel with the urgent application for suspension, proceedings on the merits against the CNDP’s two decisions of 1 December 2004 and 5 January 2005 were also commenced before the Conseil d’Etat.


In a judgment of 28 December 2005, the latter dismissed this action, considering, as far as the violation of the Aarhus Convention is concerned, that:

“Concerning the argument based on violation of the provisions of the Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters:
Whereas article 6 of the Convention reads: ‘2.  The public concerned shall be informed, either by public notice or individually as appropriate, early in an environmental decision-making procedure, and in an adequate, timely and effective manner, inter alia, of: ....  3. The public participation procedures shall include reasonable time-frames for the different phases, allowing sufficient time for informing the public in accordance with paragraph 2 above and for the public to prepare and participate effectively during the environmental decision-making.  4. Each Party shall provide for early public participation, when all options are open and effective public participation can take place.’;
Whereas, contrary to what the applicant (Syndicat d’Agglomération ) maintains, the provisions of paragraphs 2 and 3 do not in themselves imply the organization of a public debate within the meaning of articles L. 121-1 et seq. of the Environment Code, which is only one of the possible procedures for informing the public and ensuring its timely participation in decision-making in environmental matters;  whereas the same applies to the provisions of paragraph 4 which, in any event, only create obligations between the States parties to the Convention and have no direct effect within the internal legal system; whereas it follows that the applicant is not justified in arguing that the lack of such a debate prior to the implementation of the project at issue would violate the provisions mentioned above;” (Exhibit No. 19).
3.4.
Thus, articles 6 and 9 of the Aarhus Convention were clearly violated.

The failure to organize a public debate on the Fos-sur-Mer incinerator project at this stage meant that the public had absolutely no opportunity to participate “early” in the decision-making procedure, as required by paragraph 4 of article 6.


It is because the French Republic did not correctly transpose paragraph 1 of article 6 of the Aarhus Convention that article 6 as a whole could thus be violated during the decision-making process relating to the Fos-sur-Mer incinerator project.


In fact, the French Republic chose a criterion different from that of the Aarhus Convention for public participation in municipal waste incineration projects.


In this particular case, the project to build and manage a complex for the disposal of household and related waste involved a total incineration capacity of 450,000 tonnes of waste per year, i.e. at the very least more than 50 tonnes an hour,
 which is considerably higher than the threshold of 3 tonnes an hour mentioned in paragraph 5 of Annex I to the Aarhus Convention, to which article 6, paragraph 1, of the Convention refers.


The actual incineration capacity can be clearly derived from the following two documents:

· Firstly, the prefectorial order of 12 January 2006 authorizing two incineration ovens, each with a capacity of 20 tonnes an hour (art. 1.2.4 of the order, Exhibit No. 23, cf. III.5);

· Secondly, the contract signed by CUMPM, which provides for one additional oven also with a capacity of 20 tonnes an hour.

However, the Decree of 22 October 2002, adopted for the purpose of implementing article L. 121-8 of the Environment Code, provides for the organization of a public debate on projects relating to industrial installations only when the estimated cost of the works exceeds 150 million euros (Exhibit No. 12).


It will be noted, incidentally, that this criterion relates only to the building and road works while, astonishingly, excluding the industrial installations themselves.


Consequently, this project was able to evade the organization of a public debate, whereas under article 6, paragraph 1, of the Convention it should have been the subject of one.


Moreover, this inconsistency was noted by the CNDP itself which, in its decision of 1 December 2004, stated:

“However, the National Commission has taken into consideration the fact that all the information reaching it through the debates it has organized or is organizing in the region points to an interrogation of the public and the expectation of a debate on this project; ...

Finally, the National Commission, considering that the definition by the Decree of 22 October 2002 of the financial limits in this respect [bearing in mind the total cost of the project] makes the admissibility of all pollution treatment projects highly unlikely, has decided to draw the attention of the Government and the Parliament to the fact that the situation with regard to these projects is inconsistent with the objective of public participation.” (Exhibit No. 14).


Furthermore, it appears that article 9, paragraph 2, of the Convention has also been violated.

In fact, the jurisprudence of the Conseil d’Etat, according to which the provisions of article 6, paragraph 4 “only create obligations between the States parties to the Convention and have no direct effect within the internal legal system” means that the public lacks an effective remedy for challenging the legality of a decision that violates these provisions (cf. VI.4).

4.
Definition of the precise modalities of the project
4.1.
Meanwhile, still without the public being involved in any way in the decision-making and without its being informed of the status of the project, the process was punctuated by the taking of a further decision.


In the Resolution of the CUMPM Council of 13 May 2005 approving the choice of concessionaire for the waste treatment public service project (the company EVERE), together with the draft concession contract, and authorizing the Council chairman to sign the contract, the CUMPM defined the precise modalities for the processing of the waste: role of methanization, waste reclamation, the thermal capacity of the incineration unit, the environmental performance of the plant, HQE (high environmental quality) design, inquiry and information service, etc. (Exhibit No. 20).

Contrary to its obligation to provide for public participation, as stipulated in article 6 of the Convention, the CUMPM did not allow the public to participate upstream in the preparation of the project or to submit comments. Moreover, the public was neither consulted nor kept informed about the preparation of the project.


Thus, the residents of Fos-sur-Mer were not consulted in any way, although their commune was the intended site of the CUMPM’s future waste incineration plant.


The same applies to the residents of the adjacent commune of Port-Saint-Louis-du-Rhône.


Likewise, the CUMPM failed to make arrangements, on its territory, for the public to be informed or to participate that came anywhere near meeting the above-mentioned requirements.

4.2.
Accordingly, by application filed on 15 July 2005, the association FARE Sud and others requested the interim relief judge of the Administrative Court of Marseilles urgently to suspend this resolution.


However, the signing of the contract between the CUMPM and EVERE on 4 July 2005 (Exhibit No. 21) meant that there was no longer any point in pursuing this remedy, as the resolution challenged had been fully implemented.


In fact, in French law, third parties to a public contract, such as environmental associations, cannot challenge the contract itself, only acts separable therefrom, such as the resolution approving the other contracting party.


Accordingly, once the contract had been signed, the applicants withdrew and on 12 August 2005 an order for dismissal of action was made (Exhibit No. 22).

Thus, contrary to article 9, paragraph 2, of the Convention, the communicants were left with no effective remedy.


This was all the more prejudicial to public participation in that once the contract had been signed the CUMPM found itself economically and legally bound to implement the project as it had previously been defined, without any consultation of the public.

5.
The public inquiry and the decision to grant an operating licence
5.1.
The decision of the prefectorial public authority of 12 January 2006 granting an operating licence for the incinerator (Exhibit No. 23) was taken at the conclusion of the public inquiry for which the Environmental Code provides (Exhibit No. 24), again in violation of the provisions of article 6 of the Aarhus Convention.

On 30 August 2005, a public inquiry notice was published in two local daily newspapers. The inquiry was organized only in the communes of Fos-sur-Mer, Port-Saint-Louis-du-Rhône and Saint Martin du Crau (Exhibit No. 25) and was held from 19 September 2005 to 3 November 2005.


On 7 December 2005, the inquiry commission filed its report (Exhibit No. 26).


Barely a month later, the prefectorial decision of 12 January 2006 closed the environmental decision-making process and granted an operating licence for the installations whose construction had been decided by the CUMPM resolution of 20 December 2003 (cf. III.1) and further specified by that of 13 May 2005 (cf. III.4).

5.2.
The public inquiry held from 19 September to 3 November 2005 did little to make up for the flagrant deficiencies in informing the public and providing for public participation.
5.2.1.
Firstly, the public inquiry was held downstream of the decision-making, after the process was complete, whereas according to the provisions of the Convention the public should have been informed early in the procedure (art. 6.2).

Although the environmental decision-making procedure relating to the waste treatment plant began in 2003 and its essential characteristics were decided in December 2003 (cf. III.1) and then refined in May 2005 (cf. III.4), the public concerned was not informed of the substance of the project or invited to express its opinion until 19 September 2005.

Thus, the public was consulted only in the final phase of the CUMPM project, just prior to the decision to authorize the plant under the legislation on environmentally classified installations (ICPE) (Exhibit No. 27), at a point when it was no longer possible to choose any other method of processing the waste or any other site for the plant, which is contrary to paragraphs 2, 3 and 4 of article 6 of the Aarhus Convention.

Moreover, the inquiry commission itself has acknowledged that the comparison with waste processing methods other than incineration wanted by the public “is normally made downstream of the technical dossier, when the process is chosen” (Exhibit No. 28).


Furthermore, this inquiry was held at a time when the CUMPM was already legally and economically bound to the contractors for the project (Exhibits Nos. 20 and 21).


In short, there was no longer any means of preventing or modifying the project as unilaterally conceived by the CUMPM.


In accordance with the practice of your Committee, these circumstances can only lead to the conclusion that article 6.4 of the Convention has been violated.

5.2.2.
Secondly, even if one considers only the procedure for examining the application for an operating licence it is already clear that the public was not informed or enabled to participate “early in the procedure”.


In fact, in a procedure that lasted only five months, the public was informed of the holding of a public inquiry a month and a half after the application was filed, with the inquiry set for twenty days later.  Likewise, the record was not made available until 19 September 2005, as the public inquiry commenced, i.e. two months after the application was filed.


Thus, even with respect to the operating licence procedure itself, the provisions of paragraphs 2 and 3 of article 6 of the Convention were ignored.
5.2.3.
Thirdly, the public was informed too late for it to prepare for and participate effectively in the debate.


Even though this is a major and highly technical project (the record of the inquiry is more than 650 pages long, excluding annexes), the public was only informed of the organization of a public inquiry on 30 August 2005. It was not given access to the information relating to the project until 19 September 2005 and then only for a period of six weeks, shortly before the taking of the final decision that definitively closed the procedure and opened the way for the construction and operation of the waste treatment plant.

As the Commission of Inquiry, albeit composed of leading scientists, notes: “the technical dossier was published rather late, on 23 August, in relation to the start of the inquiry on 19 September, given that it runs to six volumes and had to be studied before the inquiry began” (Exhibit No. 29).


Although paragraph 3 of article 6 requires that sufficient time be allowed for informing the public and for it to prepare and participate effectively during the environmental decision-making, the members of the public, the vast majority of whom have no technical training, were not given sufficient time for this requirement to be met.

5.2.4.
Fourthly, the inquiry was held within a geographical area too restricted to allow all the “public concerned”, within the meaning of the Aarhus Convention, to be informed and to participate satisfactorily.


In fact, the Prefect chose only three places for the inquiry:  Fos-sur-Mer, Port-Saint-Louis-du-Rhône and Saint Martin du Crau.  However, it is clear that the “public concerned” by the project extends far beyond the three communes that were chosen (Exhibit No. 30).


For example, the residents of the CUMPM area, who also have an interest in the method of processing the household waste and the choice of a site for the processing plant, were never consulted, which is inconsistent with paragraph 5 of article 6 and, more generally, article 6 as a whole.


As the Commission of Inquiry notes in its report: “It is to be regretted, however, that only the public in three communes was informed and that the CUMPM did not play a greater part in the debate, since the project concerned its waste. It should be pointed out, moreover, that public debate will have to precede more inquiries, which will enable the public to be better informed before the advent of the project” (Exhibit No. 28).


The same applies to the residents of the communes bordering on Fos-sur-Mer and Port-Saint-Louis-du-Rhône and all the areas affected by emissions from the plant, which cannot be confined to the three communes in which the public inquiry was organized.

Moreover, the Commission of Inquiry found that “the pre-project information campaign was geographically too restricted and clearly inadequate” (Exhibit No. 31) and that “unfortunately, the public was not adequately informed and consulted” (Exhibit No. 31).


When a key group of members of the public directly affected by the activity in question is neither informed of the decision-making procedure nor invited to participate, your Committee considers that it follows that that group did not receive the information within a reasonable time-frame (art. 6.3), did not, in practice, have the opportunity for early participation (art. 6.4), and was not able to comment on the project (art. 6.7).

5.2.5.
Moreover, as a consequence, the opinions which these persons concerned might have expressed if they had participated in the public inquiry were not taken duly into account, in accordance with article 6, paragraph 8.


In this connection, it should be pointed out that not even the opinions expressed by the members of the public concerned during the public inquiry were taken into account by the prefectorial authority.


In fact, as the public inquiry report shows, those participants who made their views known unanimously rejected the project (Exhibit No. 32).


Furthermore, the questions raised by the public concerning other ways of treating the household waste went unanswered (Exhibit No. 32).


To conclude, the failure to take into account a sizeable proportion of the public concerned leads ipso facto to the violation of article 9, paragraph 5, which stipulates that “each Party shall ensure that information is provided to the public on access to administrative and judicial review procedures”.

5.3.
Three appeals were lodged against the order of 12 January 2006 of the Prefect of Bouches-du-Rhône granting an operating licence for a multifunctional household-waste treatment centre with energy recovery at Fos-sur-Mer.

5.3.1.
The first appeal was based on article L. 521-2 of the Code of Administrative Justice (Exhibit No. 17).  It sought to have the interim relief judge of the Administrative Court of Marseilles, ruling on the protection of civil liberties, suspend the order of 12 January 2006 on the grounds, in particular, that the right of the public to be informed and to participate in environmental matters had been infringed. 


By order dated 20 April 2006, the interim relief judge of the Administrative Court of Marseilles rejected the application on the grounds that the applicants had failed to establish the existence of the situation of urgency required by article L. 521-2 of the Code of Administrative Justice (Exhibit No. 33). 

This judgment was upheld by the Conseil d’Etat on 23 October 2006 (Exhibit No. 34).

5.3.2.
Moreover, on the basis of article L. 521-1 of the Code of Administrative Justice (Exhibit No. 17), the communicants, FARE Sud and the Association de défense et de protection du littoral du Golfe de Fos-sur-Mer, applied to the interim relief judge of the Administrative Court of Marseilles, ruling on the ordinary suspension of administrative decisions, to have the order of 12 January 2006 suspended until a ruling had been made on the merits.


By order of 24 May 2006, the interim relief judge of the Administrative Court of Marseilles suspended the decision challenged (Exhibit No. 35).


However, the Minister of Environment and Sustainable Development appealed against this order to the Conseil d’Etat which, on 15 February 2007, set it aside on the grounds that the urgency requirement had not been met, in particular, because the incinerator was unlikely to start operating before July 2008 (Exhibit No. 36).

Thus, according to French law, the urgent procedure is unavailable until the plant has been built and become operational.

5.3.3.
Finally, in a recent decision dated 13 November 2007, the Administrative Court of Marseilles rejected, on the merits, a third appeal seeking the annulment of the prefectorial order of 12 January 2006 (Exhibit No. 37).

As far as the provisions of the Aarhus Convention are concerned, the Court ruled that:


“As regards the violation of the Aarhus Convention:


Whereas the applicants claim that the whole of the decision-making process relating to the plant 
in question is incompatible with the provisions of the Aarhus Convention of 25 June 1998;


Whereas the provisions of paragraph 2 of article 6 of the Convention on Access to Information, 
Public Participation in Decision-Making and Access to Justice in Environmental Matters, signed 
at Aarhus on 25 June 1998, according to which “The public concerned shall be informed, either 
by public notice or individually as appropriate, early in an environmental decision-making 
procedure, and in an adequate, timely and effective manner (…)”, have direct effect in national 
law; the same applies to paragraph 3 of the same article, according to which “the public 
participation procedures shall include reasonable time-frames for the different phases, allowing 
sufficient time for informing the public in accordance with paragraph 2 above and for the public 
to prepare and participate effectively during the 
environmental decision-making”; whereas 
insofar as the decision challenged was taken, as it was, at the conclusion of a public inquiry, 
the provisions of paragraphs 2 and 3 of the aforementioned Convention have not been violated;


Whereas, moreover, the provisions of the Aarhus Convention set out in paragraph 4 of article 6, 
according to which “each Party shall provide for early public participation, when (…) effective 
public participation can take place” and in article 6, paragraph 5, according to which “each 
Party should, where appropriate, encourage prospective applicants to identify the public 
concerned, to enter into discussions, and to provide information regarding the objectives of their 
application before applying for a permit”, only give rise to obligations between the States parties 
to the Convention and do not produce direct effects within the national legal system; whereas 
therefore they cannot be effectively invoked.” (Exhibit No. 37).


The position taken by the Administrative Court of Marseilles is consistent with the public participation case-law of the Conseil d’Etat, which considers that the provisions, inter alia, of paragraphs 4 and 5 of article 6 of the Aarhus Convention do not have direct effect and that therefore applicants cannot effectively invoke them (cf. VI.4).

Your Committee has recalled that “according to article 3, paragraph 1, the Parties shall take

the necessary legislative, regulatory and other measures to establish and maintain a clear, transparent and consistent framework to implement the provisions of the Convention. This too reveals that the independence of the judiciary, which is indeed presumed and supported by the Convention, cannot be taken as an excuse by a Party for not taking the necessary measures. In the same vein, although the direct applicability of international agreements in some jurisdictions may imply the alteration of established court practice, this does not relieve a Party from the duty to take the necessary legislative and other measures, as provided for in article 3, paragraph 1”.
 


Consequently, given the case-law of the Conseil d’Etat, it is impossible in France to obtain the suspension and/or annulment of a decision taken at the end of a process that violates the provisions of paragraphs 4 and 5 of article 6 of the Convention (cf. VI.4).
6.
The building permit
6.1.
Finally, by order of 20 March 2006, the Prefect of Bouches-du-Rhône granted the company EVERE a building permit for the incinerator (Exhibit No. 38).


Although it was not, strictly speaking, an environmental decision, the decision authorizing the construction of the incinerator was indispensable for it to function and hence part of the decision-making procedure as a whole. 

6.2.
Accordingly, on the basis of article L. 554-10 of the Code of Administrative Justice (Exhibit No. 39), on the one hand, and on the basis of article L. 521-1 of the same Code (Exhibit No. 17), on the other, application was made to the interim relief judge of the Administrative Court of Marseilles to suspend the building permit pending a ruling on the merits regarding the legality of this decision on the grounds, inter alia, that the decision was part of a decision-making procedure relating to the Fos-sur-Mer incinerator that seriously violated the provisions of the Aarhus Convention.

In two orders of 16 June 2006, the interim relief judge of the Administrative Court of Marseilles rejected these applications, taking the view that “as the case stands, none of the arguments invoked is such as to cast serious doubt on the legality of the decision challenged” (Exhibits Nos. 40 and 41).


These two decisions were upheld:

· by a judgment of the Conseil d’Etat dated 15 February 2007, as regards the order rejecting the application based on article L. 521-1 of the Code of Administrative Justice (Exhibit No. 42), and

· by an order of the Administrative Court of Appeal of Marseilles of 21 June 2007, as regards the order rejecting the application based on article L. 554-10 of the Code of Administrative Justice (Exhibit No. 43).


With respect to the order of 21 June 2007, the Court ruled that:


“On the violation of the Aarhus Convention of 25 June 1998:


Whereas if the provisions of the Aarhus Convention invoked [paragraphs 2 and 3 of article 6]  
are directly applicable, it does not appear, as the case stands, that they can be enforced against a 
town planning document authorizing the construction of a classified installation that has 
already 
been the subject of a ‘decision-making process’ under articles L. 511-1 and L. 512-1 of the 
Environment Code” (Exhibit No. 43).

On 29 June 2007, the Administrative Court of Marseilles also rejected, on the merits, the applications seeking the annulment of the prefectorial order authorizing the company EVERE to build the incinerator (Exhibit No. 44).


An appeal against this ruling is being considered by the Administrative Court of Appeal of Marseilles (application on appeal registered on 29 August 2007).

Delivery of the incinerator is scheduled for the end of 2008 and commissioning for the beginning of 2009 (Exhibit No. 45).

IV. Nature of the alleged violations

The case concerns the violation of the provisions of the Aarhus Convention by the French Republic during the decision-making process relating to the construction and commissioning of a waste treatment centre with incineration at Fos-sur-Mer in the Bouches-du-Rhône that falls within the category defined in section 5 of Annex I to the Aarhus Convention.


First of all, in not arranging for the public concerned to participate properly in this decision-making procedure, the French Republic failed to comply with its obligations under article 6 of the Convention.


Secondly, in not correctly transposing the list of activities mentioned in paragraph 1(a) of article 6 of the Convention and featuring in its Annex I, the French Republic violated this article.


Finally, in neglecting to take remedial action with respect to the case-law of the Conseil d’Etat, whose application is denying the public concerned by an environmental project the opportunity to avail itself directly of the provisions of paragraphs 4, 5 and 8 of article 6 and paragraph 5 of article 9, the French Republic failed to comply with its obligations under paragraph 9 of the Aarhus Convention, which provide for the public to be given the opportunity to assert its rights under the Convention through effective remedies.


Thus, the communication concerns a specific case of violation of the provisions of the Convention for specific activities, in this particular case, the construction and commissioning of an incinerator.


However, these violations were able to take place because the French Republic did not correctly transpose article 6, paragraph 1, and refrained from applying article 9, paragraph 2.
V. Provisions of the Convention concerned


As attested by the facts of the case, the French Republic violated articles 3, 6 and 9 of the Aarhus Convention in respect of the decisions taken in connection with the management of household waste and its disposal by incineration.
1.
Article 6  
Art.6.1:

“Each Party:

(a) Shall apply the provisions of this article with respect to decisions on whether to permit proposed activities listed in annex I;

(…)” 

As already noted (cf. III.3), although Annex I includes “Installations for the incineration of municipal waste with a capacity exceeding 3 tons per hour”, the French regulations can exclude them from the organization of a public debate if the estimated cost of the buildings and road works for these installations is less than 150 million euros, whatever the total cost.


In adopting a criterion different from that of the Aarhus Convention for public participation in decision-making with regard to installations for the incineration of municipal waste, the French Republic violated article 6, paragraph 1, of the Convention.

Art.6.2:

“The public concerned shall be informed, either by public notice or individually as appropriate, early in an environmental decision-making procedure, and in an adequate, timely and effective manner, inter alia, of:

(a) The proposed activity and the application on which a decision will be taken;

(b) The nature of possible decisions or the draft decision;

(c) The public authority responsible for making the decision;

(d) The envisaged procedure, including, as and when this information can be provided:

(i) The commencement of the procedure;

(ii) The opportunities for the public to participate;

(iii) The time and venue of any envisaged public hearing;

(iv) An indication of the public authority from which relevant information can be obtained and where the relevant information has been deposited for examination by the public;

(v) An indication of the relevant public authority or any other official body to which comments or questions can be submitted and of the time schedule for transmittal of comments or questions; and

(vi) An indication of what environmental information relevant to the proposed activity is available; and

(e) The fact that the activity is subject to a national or transboundary environmental impact assessment procedure.”

In the light of the above (cf. III), it is clear that paragraph 2 of article 6 was repeatedly violated during the decision-making relating to the construction of the Fos-sur-Mer incineration complex.


Firstly, the information concerning the existence of the project released at the end of July 2004 came too late and was incomplete (cf. III.2.2).

Secondly, there was a failure to comply with article 6, paragraph 2, even with respect to the procedure for authorizing the operation of the plant considered in isolation (cf. III.5.3.2). 

Art.6.3:

“The public participation procedures shall include reasonable time-frames for the different phases, allowing sufficient time for informing the public in accordance with paragraph 2 above and for the public to prepare and participate effectively during the environmental decision-making.”


The above-mentioned violation of paragraph 2 led to the violation of paragraph 3 of article 6.


Moreover, it turned out that the public participating in the public inquiry was not given sufficient time to study the dossier (cf. III.5.3.3).

Art.6.4:

“Each Party shall provide for early public participation, when all options are open and effective public participation can take place.”


The chronology of events, as described above, shows clearly that the public was not able to participate early in the decision-making procedure relating to the construction of the Fos-sur-Mer incinerator when all options were open (choice of the method of processing the waste, the site of the treatment centre, etc.) (cf. III).

In reviewing other communications, your Committee has already taken the view that such circumstances constitute a violation of article 6, paragraph 4, of the Convention.


It follows that the violation of paragraph 4 of article 6 during the decision-making procedure relating to the Fos-sur-Mer incinerator led to non-compliance with the whole of article 6 of the Convention.

Art.6.5:

“Each Party should, where appropriate, encourage prospective applicants to identify the public concerned, to enter into discussions, and to provide information regarding the objectives of their application before applying for a permit.”

Contrary to paragraph 5, a substantial proportion of the public concerned (residents of the CUMPM and the communes bordering on Fos-sur-Mer) was excluded from the public inquiry (cf. 5.3.4).
Art.6.8:

“Each Party shall ensure that in the decision due account is taken of the outcome of the public participation.”

The outcome of the public participation was not taken into account (cf. III.3.5).


As for the opinions of the residents of the CUMPM and the communes bordering on Fos-sur-Mer, they were not taken into account either, inasmuch as there was no opportunity to comment since these residents were not invited to participate in the public inquiry.

2.
Article 9
Art.9.2:

“Each Party shall, within the framework of its national legislation, ensure that members of the public concerned

(a) Having a sufficient interest or, alternatively,

(b) Maintaining impairment of a right, where the administrative procedural law of a Party requires this as a precondition,

have access to a review procedure before a court of law and/or another independent and impartial body established by law, to challenge the substantive and procedural legality of any decision, act or omission subject to the provisions of article 6 and, where so provided for under national law and without prejudice to paragraph 3 below, of other relevant provisions of this Convention. (…)”

As third parties to an administrative contract are unable to appeal against it, they are deprived of effective recourse against a decision that could affect the environment (cf. III.4.2).


Moreover, the case-law relating to the lack of direct effect of certain provisions of the Aarhus Convention means that there is no effective recourse against an administrative decision that violates those provisions (cf. VI.4).

Art.9.5:
“In order to further the effectiveness of the provisions of this article, each Party shall ensure that information is provided to the public on access to administrative and judicial review procedures and shall consider the establishment of appropriate assistance mechanisms to remove or reduce financial and other barriers to access to justice.”

The violation of article 9, paragraph 5 follows ipso facto from the lack of participation of a substantial proportion of the public concerned (residents of the CUMPM and the communes bordering on Fos-sur-Mer) during the public inquiry (cf. III.5.3).
3.
Article 3
Art. 3.1:

“Each Party shall take the necessary legislative, regulatory and other measures, including measures to achieve compatibility between the provisions implementing the information, public participation and access-to-justice provisions in this Convention, as well as proper enforcement measures, to establish and maintain a clear, transparent and consistent framework to implement the provisions of this Convention.”

As shown above, the lack of clear legislation in conformity with the Convention, particularly with regard to articles 6, paragraph 1 (cf. III.3) and 9, paragraph 2 (cf. III.3 and VI.4), is the source of the violations of the whole of the aforementioned articles during the decision-making procedure relating to the construction of the Fos-sur-Mer incinerator.

`In accordance with the practice of your Committee, such a lack constitutes a violation of paragraph 1 of article 3 of the Aarhus Convention.

VI. Use of domestic remedies and/or other international mechanisms
1.
The existence of remedies against decisions taken by the public authorities  


Decisions taken by the public authorities of the French Republic may be appealed when they give grounds for complaint.

Two types of appeal are then possible:

· administrative appeals;
· judicial appeals.

Administrative appeals are addressed to a non-judicial administrative authority.

They may involve:

· either an appeal for reconsideration addressed to the actual author of the decision appealed against;

· or an appeal to the superior of the author of the decision appealed against.


In France, administrative appeals against a decision are optional and provide a means of reaching a friendly settlement.


Where judicial appeals are concerned, when an applicant seeks to obtain the annulment of an administrative decision, he brings an action for abuse of authority.


Moreover, the law of 30 June 2000 relating to urgent applications to the administrative courts introduced interim relief procedures for seeking the suspension of decisions challenged (Exhibit No. 17).


Finally, it should be noted that, in any event, the entering of an appeal, whether administrative or judicial, does not have any suspensory effect on the decision challenged (Exhibit No. 46).

2.
The exercise of domestic remedies  


As indicated above, the decisions taken by the public authorities during the decision-making procedure relating to the construction and commissioning of a waste treatment centre with incineration at Fos-sur-Mer were the subject of various appeals (cf. III and Exhibit No. 45).

To recapitulate:

· The two decisions taken by the CUMPM on 20 December 2003, whereby it chose, firstly, the method of treating the waste (Exhibit No. 4) and, secondly, the site for the waste treatment centre (Exhibit No. 5), were the subject of:

· an application for reconsideration addressed to the President of the CUMPM (Exhibits Nos. 6 and 7);

· an action for abuse of authority brought before the Administrative Court of Marseilles (Exhibit No. 8), both of which failed.

An appeal against this judgment of the Administrative Court of Marseilles was registered on 12 
September 2005, but the appeals court has still to rule.

· The following remedies, all of which failed, were exercised against the implicit decision of the CUMPM not to organize a public debate on the project:

· a petition to organize a debate addressed to the National Commission for Public Debate (CNDP) (Exhibit No. 14);

· an application to the CNDP to reconsider its refusal (Exhibits Nos. 15 and 16);

· an application to the interim relief judge of the Conseil d’Etat seeking to have these two adverse decisions by the CNDP suspended (Exhibit No. 18); and

· a parallel application, on the merits, seeking to have the Conseil d’Etat set aside these two decisions by the CNDP (Exhibit No. 19).

· The CUMPM resolution of 13 May 2005 defining, in particular, the precise modalities for the waste treatment centre (Exhibit No. 20) was unsuccessfully challenged by:
· making an urgent application for suspension to the Administrative Court of Marseilles (Exhibit No. 22).

· The prefectorial order of 12 July 2006 authorizing the operation of the waste incineration installations (Exhibit No. 23) was the subject of:
· an urgent civil liberties application for the suspension of the order, which was rejected by the Administrative Court of Marseilles on the grounds that there was no urgent reason to suspend it (Exhibit No. 33);

· an unsuccessful appeal to the Conseil d’Etat seeking to have this rejection order set aside (Exhibit No. 34);

· an urgent application for suspension which led the interim relief judge of the Administrative Court of Marseilles to order the suspension of the prefectorial order in question (Exhibit No. 35). However, this order was appealed and the Conseil d’Etat set it aside (Exhibit No. 36);

· an action for abuse of authority, on the merits, against the prefectorial order before the Administrative Court of Marseilles, which has just been dismissed (Exhibit No. 37).

· In the case of the building permit issued by prefectorial order of 20 March 2006 (Exhibit No. 38), the following remedies were exercised, without success:

· an urgent application, based on article L. 554-10 of the Code of Administrative Justice, before the Administrative Court of Marseilles (Exhibit No. 40);

· an urgent application, based on article L. 521-1 of the Code of Administrative Justice, before the Administrative Court of Marseilles (Exhibit No. 41);  

· an appeal to the Administrative Court of Appeal of Marseilles seeking to have the order of the Administrative Court set aside (urgent application L. 554-10 CAJ) (Exhibit No. 43); 
· an appeal to the Conseil d’Etat seeking to have the order of the Administrative Court set aside (urgent application L. 521-1 CAJ) (Exhibit No. 42);
· an action for abuse of authority, on the merits, seeking to have the Administrative Court of Marseilles set aside the prefectorial order of 20 March 2006 (Exhibit No. 44).


An appeal against this judgment of the Administrative Court of Marseilles was registered on 29 
August 2007, but the appeals court has not still to rule.


Finally, on 28 April 2006, a complaint, still in the preparatory stage, was filed with the European Commission for non-compliance by France with the provisions of Community law in connection with the construction of the incinerator, in particular as regards waste disposal and air quality.
3.
The urgency of the need for consideration by the Committee

Admittedly, some domestic remedies are still being pursued, in particular:

· the appeal against the judgment of the Administrative Court of Marseilles of 12 July 2005 dismissing the application for the two CUMPM decisions of 20 December 2003 to be set aside (Exhibit No. 8);

· the appeal against the judgment of the Administrative Court of Marseilles of 29 June 2007 dismissing the application for cancellation of the building permit (Exhibit No. 43).


However, as already pointed out, the fact that the work on the site is to be completed by the summer of 2008 and the waste incineration installations at Fos-sur-Mer are to start operating at the beginning of 2009 makes this a matter of urgency for the communicants.

There is a pressing need for a ruling on compliance with the provisions of the Convention before the incinerator is completed and brought into service.

This urgency is accentuated by the fact that the remedies employed have no suspensory effect and by the lengthiness of the proceedings initiated.


Your Committee has held that in such circumstances a communication should be declared admissible with respect to the obligation to exhaust the domestic remedies under paragraph 21 of the Annex to Decision I/7.

4.
The lack of an effective remedy

Admittedly, it is possible to enter an appeal against decisions taken in environmental matters.


On the other hand, it is not possible to have such decisions suspended or set aside on the basis, in particular, of paragraphs 4 and 5 of article 6 of the Aarhus Convention (cf. III.3).


In fact, the Conseil d’Etat has consistently held that these paragraphs are not directly applicable, which means that an applicant cannot make effective use of them (Exhibits Nos. 47, 48, 49, 50 and 19).

Thus, only very recently, this position was again recalled by the Conseil d’Etat, in a judgment of 26 October 2007:

“Whereas, moreover, the provisions of the Aarhus Convention contained in  paragraph 4 of 
article 6 , according to which “each Party shall provide for early public participation, when all 
options are open and effective public participation can take place”,  in article 6, paragraph 6, 
according to which “each Party shall require the competent public authorities to give the 
public concerned access for examination, upon request where so required under 
national law,
free of charge and as soon as it becomes available, to all information relevant to the decision-
making referred to in this article that is available at the time of the public participation 
procedure (…)”, in article 6, paragraph 8, according to which “each Party shall ensure that 
in the decision due account is taken of the outcome of the public participation”, in article 6, 
paragraph 9, according to which “each Party shall ensure that, when the decision has been taken 
by the public authority, the public is promptly informed of the decision in accordance with the 
appropriate procedures. Each Party shall make accessible to the public the text of the decision 
along with the reasons and considerations on which the decision is based”, in article 7, 
according to which “each Party shall make appropriate practical and/or other provisions for the 
public to participate during the preparation of plans  and programmes relating to the 
environment, within a transparent and fair framework, having provided the necessary 
information to the public” and in article 8, according to which “each Party shall strive to 
promote effective public participation at an appropriate stage, and while options are still open, 
during the preparation by public authorities of executive regulations and other generally 
applicable legally binding rules that may have a significant effect on the environment 
(…)” 
only give rise to obligations between the States 
parties to the Convention and do not 
produce direct effects within the national legal system; 
whereas therefore they cannot be 
effectively invoked;” (Exhibit No. 47).

These precedents are followed by the lower courts (Exhibits Nos. 51 and 36).


Accordingly, where no form of public participation has been organized “early” in the procedure “when all options are open”, the decision cannot be set aside on the basis of article 6, paragraph 4, of the Convention.


For the same reasons, it is not possible to rely on the provisions of paragraph 5 of article 9 of the Aarhus Convention either (Exhibit No. 52).

VII. Confidentiality


The communicants are not requesting confidentiality.
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� In the Report by France on the implementation of the Aarhus Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters of January 2005, the reply to Question 15 “List legislative, regulatory and other measures that implement the provisions on public participation in decisions on specific activities” (p.13) reads in part:


“Art. 6.4:


The Act of 2 February 1995 on enhancing protection of the environment set up a National Commission for Public Debate, which arranges for the public to be consulted concerning major development or infrastructure projects proposed by the State, regional and local authorities, public institutions or individuals at an early stage of the procedure. Act No. 2002-276 of 27 February 2002 on local democracy, codified in articles L. 121-1 to L. 121-15 of the Environment Code, and Decree No. 2002-1275 of 22 October 2002 on organization of the public debate and the Commission on the subject, broadened the Commission’s sphere of activity and the organization of the public debate, transforming the Commission into an independent administrative authority. Public participation may relate to the project’s desirability, objectives and characteristics, begins as soon as preliminary studies are under way and ends when the public inquiry is complete”.


  


� The hourly capacity was calculated by dividing the annual capacity by 365 (the number of days in a year) and then by 24 (the number of hours in a day): (450,000/365)/24=51.34.  This calculation, which leads to a minimum estimate of the incinerator’s capacity, is based on the assumption that the incinerator would operate 24 hours a day 365 days a year, which seems very unlikely. 


� Cf. ECE/MP.PP/C.1/2005/2/Add.4, §11, ECE/MP.PP/C.1/2006/2/Add.1, §29 and ECE/MP.PP/C.1/2007/4/Add.1, §79.


� ECE/MP.PP/C.1/2005/2/Add.2, §24.


� ECE/MP.PP/C.1/2005/2/Add.2, §24.





� ECE/MP.PP/C.1/2006/4/Add.2, §43.


� “Waste management:


Installations for the incineration of municipal waste with a capacity exceeding 3 tons per hour.”


� See ECE/MP.PP/C.1/2005/2/Add.4, §11; ECE/MP.PP/C.1/2006/2/Add.1, §29; and ECE/MP.PP/C.1/2007/4/Add.1, §79.


� ECE/MP.PP/C.1/2005/2/Add.3, §30 and ECE/MP.PP/C.1/2007/4/Add.1, §§91 to 94.


� Cf. Preliminary Determination of Admissibility of Communication Concerning Construction of High-Voltage Power Line (Kazakhstan, Ref. ACCC/C/2004/02) 14 May 2004;


Preliminary Determination of Admissibility of Communication Concerning Danube Delta Canal Project (Ref. ACCC/C/2004/03) 14 May 2004;


Preliminary Determination of Admissibility of Communication Concerning Hungarian Expressways Act (Ref. ACCC/C/2004/04) 14 May 2005; and


Preliminary Determination of Admissibility of Communication Concerning Hungarian Expressways Act (Ref. ACCC/C/2005/13) 24 May 2005.








