Comments from the communicant with regard to
communication ACCC/C/2007/22

addressing questions raised during the discussion on 18 December 2009

ASSOCIATION DE DEFENSE ET DE PROTECTION DU LITTORAL DU GOLFE DE FOS-SUR-MER, COLLECTIF CITOYEN SANTE ENVIRONNEMENT DE PORT-SAINT-LOUIS-DU-RHONE, FEDERATION D’ACTION REGIONALE POUR L’ENVIRONNEMENT (FARE SUD)

During its discussion on 18 December 2008 with the representatives of France and the communicants concerning communication ACCC/C/2007/22, the Committee agreed that the communicants would provide it with additional observations with regard to issues related to articles 6 and 9 of the Convention.

The communicants would like to draw the attention of the Committee to two aspects of French law which run contrary to the provisions of the Convention. Each of these two aspects constitutes in itself a violation of the Convention. However, in practice their combined effect renders impossible any effective redress with regard to licenses (authorizations).

1 – The first issue relates to the fact that the jurisprudence of the Council of State does not allow plaintiffs to refer to the instruments of international law in summary procedures, and therefore does not allow them to question authorization procedures on the basis of the Convention.

In accordance with this jurisprudence, the juge des référés
 does not have a right to verify the conformity of a law to the international obligations of France: “ with regard to the office of the juge des référés, the issue of contradiction with international obligations is not likely to be taken into account in the absence of a separate ruling to this effect by either a judge charged with the hearing of the case on merit or by a judge who has an authority to make preliminary decisions” (Att. 67: CE, 30 December 2002, Ministry of Territorial Management and Environment c/ M.Carminati, rec., p.510; T.X Girardot, « Le retour de la loi-écran devant le juge des référés : la jurisprudence Carminati confirmée par le juge des référés du Conseil d’Etat », AJDA, 16.10.2006, p.1875).

Therefore, the communicant could not have invoked the requirements of article 6 of the Convention in its application for an injuctive relief in connection with the authorization. 

This constitutes a violation of the provisions of article 9, paragraphs 2b, 3 and 4, of the Convention. 

2 – The second issue relates to the fact that under French law authorizations for a project, such as those of the Marseille Provence Metropole, provide for the issuance of two different kinds of permits.

The first of these two permits is a building permit issued contingent on planning regulations on the basis of the Town Planning Code and the local planning regulation. It authorizes a company to construct a facility but not to operate it.

The authority which issues this permit is, in principle, the mayor of the commune in which the project will be constructed. However, in cases where the permit concerns an energy production project, it is the State (the prefect) who gives the permit (article L.422-2 of the Town Planning Code). This was the case with the MPM incinerator.

The second permit authorizing execution of the project is the authorization to operate the facility. It is issued by the prefect in accordance with article L.512-1 and the following articles of the Environmental Code. This permit is issued according to environmental protection regulations.

Therefore, these two permits are of two different kinds. They are issued according to two different kinds of procedures applied in accordance with two different pieces of legislation.  The contruction permit cannot address environmental protection measures; these should be addressed only in the authorization to operate. There is but one exception: a case in which the authorization to operate is issued in an obvious error, described in the French law as an “erreur manifeste d’appréciation”. This separation of the two decisions that apply to the same project is called the principle of the independence of  the legislation. This principle categorically interdicts a judge from applying the provisions of one regulation when he is considering an appeal under the other regulation, even through the authorizations prescribed under each of the two regualtions are necessary to implement one and the same project.

Two appeals for judicial review have been initiated requesting suspension of the building permit and of the authorization to operate the MPM facility. On 15 February 2007, the Council of State ruled on two orders of the administrative tribunal of Marseille: the first refused to suspend the building permit and the second suspended the authorization to operate 
(att. 36 and 42 to the communication).

In its judgement number 294186, 294217, 294279, the Council of State addressed the issue of the injunctive relief in summary procedure with regard to the authorization to operate. It applied the principle of the independence of the legislation:

“Frist of all, considering that the authorization to operate a classified installation aimed at protection of the environment and the building permit for buildings and equipment of the installation, which are issued in the course of two entirely independent procedures and on the basis of two distinct sets of legislation, the Environmental Code and the Town Planning Code, each with its own scope; that the commencement of the construction works authorized by the building permit and any damages such works might cause cannot be considered as a justification of the urgency of suspending the  authorization to operate; that therefore by recognizing that possible consequences of the building permit justified urgent intervention even though they were not connected with the act the suspension of which was under consideration, the juge des référés made an legal error in his decision;

“Secondly, considering that from the documents presented to the juge des référés and also from the challenged decisions it appears that the use of the incinerator, which is subject, in particular, to the preliminary installation of buildings and equipment necessary for the operation of the facility, is not likely to be started before July 2008, and that therefore it is only from that date forward that it could have the alleged effects related to emissions of pollutants; that the juge des référés made an error in considering the suspension of the authorization to operate an urgent matter; and that therefore the challenged decision should be overturned;

“Considering that, as was noted earlier, the implementation of the incinerator is not likely to start before July 2008; that the provisions of the contested decision (of the authorization to operate the facility) do not indicate that it authorizes waste disposal on the site even before the installation is constructed and is in operation (which could have resulted in immediate harmful effects for the environment and public health would be likely to justify the suspension), as was supported by the the Trade Unions of West-Provence before the Council of State; that at the moment the delay in commencement of the operation of the facility allows the court some time to decide on the request for the repeal of the authorization; that there is nothing to prevent submission of a new request for suspension to the juge des référés, should the consideration of the case be prologed; that therefore the test of urgency set out in article L.521-1 of the Administrative Procedure Code has not been satisfied; that therefore, without any need to rule on the issue of dismissal of the claim which the defendant opposes, the request for suspension must be rejected” (Att. 36 to the communication) ”. One must note that the works have not been completed at the time of this memo.
Consequently, the judge making a decision with regard to a building permit cannot suspend the project by issuing an injunction to the administation on the grounds that the project affects the environment. And the facility can be constructed even if the authorization to operate it has not been issued. Such case has been described by Mr. Braud, Associate Professor at the University of Rouen, in an article entitled “Impossibility of issuing a temporary injunctive relief in a summary procedure for a classified installation” (Att. 68: Environmental law, n. 150, July-August 2007, p. 179).

Logically, article L.512-2 of the Environmental Code (which covers authorizations to operate) says: « where a building permit has been requested, it can be issued but cannot be executed prior to the conclusion of the public inquiry”. In parallel, article L.450-10 of the Town Planning Code reads: “when a project concerns an installation under article L.512-2 of the Environmental Code, the works cannot be carried out before the conclusion of the public inquiry” (Att. 69, article L.512-2 of the Environmental Code and Article: 425-10 of the Town Planning Code).

Therefore, a building permit can be issued before the public imquiry and the construction can be started as of the end of the public inquiry even if the authorization to operate has not as yet been obtained.

The judgement of the Council of State dated 15 February 2007 (att. 36) clearly indicates that the a judge cannot suspend an authorization to operate when there is no immediate risk of environmental harm. According to the Council of State, such risk does not exist until the facility commences operation, which presupposes that it has been already constructed.

Therefore, it is not possible to obtain redress through a temporary injunction prohibiting construction of the facility, the cost of which has been estimated at 280.000.000 Euro, before the construction is carried out. The remedies available to the public are not in conformity with article 9 of the Convention because the procedure is not “objective, equitable and timely”. The remedies are not “sufficient and effective” because they do not “fully compensate past damage, prevent future damage” (Implementation Guide, p. 159 in french version). It is therefore impossible to maintain a status quo.

Moreover, no public inquiry took place on the territory of Marseille Provence Metropole (Att. 30).

27 January 2009

Jean-Daniel CHETRIT

� Informal translation from French provided by the secretariat


� Transl: in the French system, a judge designated to decide on urgent matters arising before the case is heard on merits (summary procedure)
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