ANNEX A : RESUME
The communication concerns the violation of the provisions of the Aarhus Convention by the French Republic during the decision-making process relating to the construction and commissioning of a centre for the processing of waste by incineration at Fos-sur-Mer, in the department of Bouches-du-Rhône, which falls within category 5 of Annex I to the Aarhus Convention.

1. On 20 December 2003, Marseille Provence Métropole Urban Community (CUMPM) adopted two measures with a view to the implementation of a project to build and manage a complex for the disposal of household and related waste.

In adopting these two measures, the CUMPM established the principle and the characteristics of the household and related waste management project by making two fundamental choices, without first informing the public or making any provision for public participation.  Thus:

firstly, the CUMPM chose incineration as the method of disposing of its waste; and
secondly, the CUMPM chose as the site for the future waste incineration centre a plot of land belonging to the Autonomous Port of Marseilles at Caban, Fos-sur-Mer.

Under article 6, paragraphs 2 and 4 of the Convention, the public should have been invited to participate in the choices incorporated in these two decisions which were taken without the public having first been informed.
2. The CUMPM “informed the public” of the existence of the project through the press on the 26 and 28 July 2004.
However, this information was provided too late and failed to include all the items required by article 6, paragraph 2 of the Aarhus Convention.

Moreover, it follows from the terms of the introductory report and the tender notice published in the technical press in April 2004 that the CUMPM had established the characteristics and operating procedures of its future waste management centre long before it informed the public (on the 26 and 28 July 2004).
3. At this stage of the project, no public debate has yet been organized, despite the desire of the public concerned to participate in the decision-making process. 

Although, under article 6, paragraph 1 of the Convention, such a debate should have been organized, it has proved possible to circumvent this requirement because the French Republic has chosen not to subject such projects to public discussion. 

This lack of discussion, at this stage of the decision-making process relating to the Fos-sur-Mer incinerator project, has completely deprived the public of opportunities for participation, and in particular for the early participation mentioned in article 6, paragraph 4.

4. Meanwhile, still without any form of public involvement in the decision-making and without the public being informed of the status of the project, the decision-making process has been punctuated by a new decision, made by the CUMPM Council on 13 May 2005, unilaterally defining the precise arrangements for processing the waste: role of methanization, waste reclamation, thermal capacity of the incineration unit, environmental performance of the plant, HQE (high environmental quality) design, inquiry and information service, etc.

Furthermore, by this decision the CUMPM entered into a commercial and legal commitment to its chosen enterprises. 

Thus, paragraph 4 of article 6 of the Aarhus Convention has been completely disregarded and mutatis mutandis all the provisions of this article may have been violated.

5. There was little chance of the public inquiry held from 19 September to 3 November 2005 calling into question the reality of these violations of the Convention.

In fact, the public was consulted only in the final phase of the CUMPM project, prior to the decision to authorize the plant, at a time when it was no longer possible to choose any other method of processing the waste or any other site for the facility, which is inconsistent with paragraphs 2, 3 and 4 of article 6 of the Aarhus Convention. 

In short, there was no longer any means of preventing or modifying the project as it had been unilaterally conceived by the CUMPM.

In fact, the public was informed too late for it to prepare and participate effectively in the proceedings (art. 6.3).

Furthermore, among the public concerned one of the most important groups (the inhabitants of the CUMPM and the inhabitants of the communes bordering on Fos-sur-Mer) was excluded from participation, which is inconsistent with paragraph 5 of article 6.
In addition, the opinions of those who had been able to participate in the inquiry were completely ignored, contrary to the recommendations of paragraph 8 of article 6 of the Convention.

6. Finally, by order of 20 March 2006, the prefect of Bouches-du-Rhône granted the company EVERE a building permit for the incinerator.

The incinerator under construction is supposed to be delivered at the end of 2008 and commissioned early in 2009.

7. Altogether, almost a score of appeals against the Fos-sur-Mer incinerator project have been lodged by environmental associations and adjacent owners.

However, none of the challenges to the decisions that make up the decision-making process has met with any success.

In fact, given the jurisprudence of the Conseil d’Etat, it is impossible to rely on certain provisions of the Convention such as those of paragraphs 4, 5, 6 and 8 of article 6 or those of paragraph 5 of article 9.
Consequently, it is impossible to obtain the suspension or annulment of such decisions on the basis of these provisions.
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