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United Nations
Economic Commission for Europe
Att. Mr. Jeremy Wates
Palais des Nations
1211 Geneva
SCHWEIZ

Vienna, on 03.01.2007

06018 / US/BS / 30.doc
RE: 
Communication with the AARHUS Convention Compliance Committee concerning decision/making on establishment of a landfill in Kazokiskes/Lithuania

REF. ACCC/C/2006/16

Reply to the statement of the Ministry of Environment of the Republic of Lithuania of October 2nd, 2006

Dear Mr. Wates,

Dear members of the “AARHUS Compliance Committee”

We would like to provide you with a response of the communicant, the Kazokiskes community, on the statement of the Ministry of Environment of the Republic of Lithuania of October 2nd, 2006. 

1.) General remarks on the pending procedure in front of the administrative court of Vilnius County and to the latest development:

As the Ministry of Environment of the Republic of Lithuania was stating in its communication to the Compliance Committee of October 2nd, 2006 a procedure in the front of the administrative court of Vilnius county is pending regarding the claim of the Correspondent on annulment of several decisions in respect of the indented landfill. 

It is till now not clear, if the administrative court of Vilnius will accept the claim of the Correspondent and consider the issue in substance or if the claim might be rejected on procedural reasons. 

A hearing in this case is scheduled for the January 8th, 2007. This procedure effects of course the correspondence of the communicant with the Compliance Committee as in case the Vilnius administrative court will consider the issue on substance, in a fair impartial procedure the communication in respect of Art. 9 of the AARHUS Convention would be groundless and the correspondent would withdraw the allegation regarding the violation of  Art. 9 of the AARHUS Convention. 

The correspondent will inform the Compliance Committee immediately of the outcome of the on going procedure and for the time being asks the Compliance Committee not to consider the current communication in respect of Art. 9 of AARHUS Convention, but would like to reserve to raise the issue of infringement of Art. 9 of the AARHUS Convention in respect of a “access to a review procedure before court on substance” in case the Vilnius administrative court will not consider the issue in substance. 

Regarding the other violations/non compliances of the Lithuanian authorities with the AARHUS Convention as mentioned in our previous correspondence, the communicant kindly ask the Compliance Committee to continue the procedure, in respect of the non compliance with Art. 6 of the AARHUS Convention, especially as the violation in respect of Art. 6 does not depend on the outcome of the on going procedure at the Vilnius administrative court. 

In our communication of March 8th, 2006 we mainly focused on the fact that the IPPC permission according to directive 96/61/EC for the landfill will be only issued and therefore public participation provided in this procedure after the landfill is constructed. 

Further we complaint that the Lithuanian authorities did not provide for public participation in respect of the decision to approve the technical project and the construction permission, respectively did not provide access to justice regarding these two decisions. 

Further as already stated in our letter of May 29th, 2006 we consider it a violation of the AARHUS Convention by the Republic of Lithuania, that the Lithuanian authorities contrary to the requirement of Art. 6, chapter 6, lit.e of the AARHUS Convention did not present to the public concerned an outline of the main alternatives to the landfill studied by the applicant. 

To our information such an outline was not just not presented to the public concerned, but to our information the Lithuanian authorities never actually evaluated or studied alternatives. 

In this respect we would like to clarify that this violation of Art. 6, chapter 6, lit.e of the AARHUS Convention is besides the question of the public participation in the IPPC procedure, respectively the construction permission and the decision to approve the technical project the main key point of  our communication to the AARHUS Convention. 

In the following we would like to provide our comments on the issues raised by the Ministry of Environment in its statement of October 2nd, 2006. 

2.1.) the detailed plan:

First of all it has to be clarified, what the detailed plan actually is or was. 

As already mentioned in our communication of March 8th, 2006 the so-called “detailed plan” was extremely superficial and provided no real information on the intended landfill at all. From the detailed plan it was not clear, how the gas collecting system should function, it was not clear, which waste will be received at the landfill, and so on. 

The so-called detailed plan is not detailed at all, which becomes also clear form the fact, that the technical project  was only approved by the authority in May 13th, 2005 and not as stated by the Ministry of Environment in the year 2002. Because only in 2005 the technical details of the intended landfill were determined.

As the Ministry of Environment argues, that public participation took place in the year 2002, it becomes clear that in the year 2002 no “real public participation” was possible, as at this time no detailed information on the intended landfill was available. 

The Ministry of Environment confirms itself, that on September 11th, 2000 it was decided by the Municipality of Electrenai (conclusion number 00-009) that a detailed plan has to be prepared and presented for public consideration. 

The design preparation term was established starting on September 11th, 2000 to September 11th, 2003. In reality the preparation for the project and therefore the preparation of the “real detailed plan” took till 2005 and only in 2005 the project was approved. 

As the Ministry of Environment further confirms (page 1, chapter 3, first line) only in the year 2001 the process for detailed planning started and only on December 22nd, 2001 by resolution No. 237, the Municipality of Electrenai consented to the development program of the detailed plan, which was just a very “rough outline”, what should be developed.

Taking into account that according to the statement of the Ministry of Environment only on December 22nd, 2001 the “rough parameters” of the landfill were approved by the Municipality of Elektrenai it becomes clear, that only two months later on February 13th, 2002, when the public was “informed”, no real detailed information was available. 

( The Ministry of Environment states that the detailed plan was available for the public from February 13th, 2002 to March 16th, 20002. At this time no proper information regarding the landfill was existing.) 

For example in Annex 3 provided by the Ministry of Environment (the extract of the EIA report on technological process), it is just mentioned that a landfill gas use system is foreseen, when electricity is generated out of the collected gas. There is no description at all, how this landfill gas system will function.  The “detailed plan” and also the EIA report (please see below) are extremely superficial and provide no real information, which is also demonstrated by Annex 4 presented by the Ministry of Environment (extract of the EIA report “environmental air section”). There is no proper information at all about the expected emissions and the effect of the expected emissions on the environment and humans living close to the landfill. 

That no proper assessment on the effects of the landfill was made, is further demonstrated by Annex 5 of the Ministry of Environment (extract of the EIA report regarding human health), which only states that direct impact on the life quality of population by the intended landfill is impossible, as all residents must be moved out from the sanitary protection zone and that worsening of live conditions can only be felt in the sanitary protection zone. 

It has to be noticed in this respect that the sanitary protection zone is only 500 m around the landfill. 

It is completely unrealistic to assume that a landfill of this size of 6,9 Millions tons of waste has only an effect on the air quality and water quality within 500 m around the landfill. 

Further it is stated in Annex 5 of the Ministry of Environment that direct impact on human health is impossible inter alia due to the “ package of technical measures to ensure the minimum impact on the environment planned in the course of the landfill operation and the scheduled mode within the sanitary protection zone of the landfill”.

There is no description at all of the functioning of these “technical measures” and their effect.

Annex 5 demonstrates that no realistic analyses were made by the Lithuanian authorities on the effect of the landfill on the surroundings and the people living close to this landfill (Kazokiskes village is only around 1 km away). This becomes further clear looking at Annex 6 of the Ministry of Environment (the sanitary expertise report), where it is stated that ground water has been found at 14 m depth of the existing landfill.  But in reality there is  ground water already in 3-4 meters, which is the reason why the current work had to be stopped as the construction side of the landfill is flooded by groundwater.

Also the Public Health Care Center under the Ministry of Health Care of the Republic of Lithuania states in its sanitary report (Annex 6 of the Ministry of Environment) that the material collected lacks the forecasts on the impact on human health, that no assessment has been made on the possible time, how soon the pollutants in the ground water or underground water flows will reach the watering place of Vievis or large water reservoirs through surface water flows.

Further the Vilnius Public Health Center, states that no assessments of unpleasant odor, insect impact etc. have been presented and that the report lacks all possible emergency situation forecasts. 

Annex 6, presented by the Ministry of Environment (!), shows that also the Ministry of Health Care considered in May 2002, that no proper information and assessment on the effect of the landfill and its pollution on the environment humans living in the surrounding was made. 

This clearly contradicts the AARHUS Convention. Article 6, chapter 6, provides that the relevant information to the public should include at least inter alia:

· A description of the site and the physical and technical characteristics of the proposed activity, including estimates on the expected residues and emissions. 

The statement of the Ministry of Environment of October 2nd, 2006 shows, that the public was never informed on the estimated expected residues and emissions. 

Comprehensive, traceable data on the expected and estimated residues and their effect were   not at all available at the time of the so-called “public participation” in February 2002 and it is not kwon to us, if these data are actually available today, because the public concerned does not know, if the competent authorities ever carried out a serious estimation on the expected emissions. 

The lack of serious forecasts is also demonstrated by Annex 4 of the Ministry of Environment (extract of the EIA report), which just states that the maximum allowable concentration will never be exceeded. But there is no clear statement on how high the maximum allowable concentration is and especially there is not information based on which figures and which scientific methods this statement/estimation that the maximum allowable concentration will never be exceeded is based on. 

The same applies regarding the information provided on the effect on human health (Annex 5) which is only stating that there is no direct impact on human health or living conditions as persons living in the sanitary protection zone are moved out. 

This sanitary protection zone is only 500 m! 

We can not believe that a landfill of this size does not produce emissions and residues, which have no effect on the environment and the humans in a distance of more than 500 m away from the landfill. There is no information at all on the effect of the emissions in the nearby village of Kazokiskes. This is also criticised by the Ministry of Health Care that no impact on the residues and emissions into waters were presented. Just for this reason the so-called information to the public in the year 2002 is not in line with the AARHUS Convention. 

Further Article 6, chapter 6, lit.b of the AARHUS Convention provides that the information to the public should at least include also 

· A description of the significant effects of the proposed activity on the environment. 

It has to be clear to everybody that a landfill of this size has an effect on the environment. Annex 4 and Annex 5 of the Ministry of Environment are just stating that there are no effects at all. No outline of the actual effects was presented based on scientific and reasonable methods to evaluate these effects based on traceable data.

In this respect we would like to refer to Annex 4 presented by the communicants (the certificate of the work group of the Ministry of Health), which is stating, that 330 m² hourly uncontrolled emissions into the air are expected and that the formaldehyde generated when methane disintegrates is not mentioned in the EIA report. 

Therefore also the work group established by the Ministry of Health comes to the conclusion that the emissions exhausting from the landfill certainly have effects on the environment and humans. All this was not addressed in the so-called “detailed plan” or in the so-called “environmental impact assessment”. Therefore also the work group of the Ministry of Health (Annex 4 of our communication) comes to the conclusion that the assessment of the effect on health of the population is not  assessed and therefore is also proposing to reassess the impact on the environment and on public health and of course also the environment. 

Taking into account the above it is clear that not just the communicants, the people living close to the intended landfill, are of the opinion, that the detailed plan, which the Ministry of Environment stresses in its statement, did not properly assess the effect on the environment and the health of the people living close to the landfill, but this is also confirmed by independent experts appointed by the Ministry of Health Care (Annex 4 of the communicant “certificate of the work group formed by the Ministry of Health Care” and Annex 6 of the Ministry of Environment “sanitary expertise report” of the Ministry of Health Care). 

Further Article 6, chapter 6, lit.c of the AARHUS Convention provides that the information to the public has to at least include a 

· description of measures envisaged to prevent and/or reduce negative effects including emissions. 

As the statement of the Ministry of Environment of the Republic of Lithuania shows, it was only mentioned in the information to the public, that a gas collecting system will be installed, but not proper information on what kind of system this will be, how it functions, what percentage of the landfill gas it will collect, etc. was provided. 

Just for this reason the information provided to the public in the year 2002 did not comply with Art. 6, chapter 6, lit.d of the AARHUS Convention, that a 

· non technical summary of the measure foreseen to prevent and/or reduce the effects, including emissions 

should be presented to the public. 

But most important the Lithuanian authorities never fulfilled their duty according to Art. 6, chapter 6, lit.e of the AARHUS Convention to present the public an 

· outline of the main alternatives studied by the applicant, 

which is also not denied by the Ministry of Environment in its statement. 

There was never any information to the public, if the responsible authorities were ever analysing or studying alternatives to a landfill. As also confirmed by Annex 6, presented by the Ministry of Environment, the only alternative to the landfill in Kaszokiskes, which was studied, was to build the intended landfill in another village, in Sirvintos. 

But there was never a study on other means of waste management like recycling, waste sorting and especially waste incineration. As already stated in our communication of March 8th, 2006 we are highly convinced that a modern waste treatment like incineration would have much better effects on the environment and would create less negative effects and danger for the public concerned.

In this respect the Lithuanian authorities assert that also in case of a waste incinerator it is necessary to have a landfill for the remains of the incineration, but never a study on the possibilities to use waste incineration, maybe also in combination with the landfill was presented.  

It has to be mentioned once more, that the landfill of Kazokiskes has a huge capacity of 6,58 million tons of waste. It is foreseen that the total waste of the city of Vilnius will be dumped at Kazokiskes landfill within the next 20 years. So this landfill is not just intended to store the remaining waste after modern waste treatment, but the landfill is intended to receive the total waste of the capital of Lithuania and the surrounding towns for the next 20 years. 

What the communicants are mainly missing and which is the main point of their complaint, that the Lithuanian authorities failed to study alternatives to a landfill. Just for this reason the Lithuanian authorities were infringing the AARHUS Convention, namely Art. 6, chapter 6, lit.e.

In this respect the Ministry of Environment in its statement of October 2nd, 2006 is arguing that the intended landfill is just “one component” within the project for development of the Vilnius County Waste Management System and that within this development priority is given to modern and advanced technologies such as incineration, etc. 

But the main point is, that the public concerned was never informed on this “general plan” of which Kazokiskes should only be one component. This is another violation of the Lithuanian authorities of the AARHUS Convention as Art. 6, chapter 6, requires inter alia that the public concerned is given the information on the main characteristics of the proposed activity. If the landfill is just one component of a general plan, for a modern waste management system for the Vilnius Region, respectively for all of Lithuania, then the information on this general plan is for sure an important part of the characteristics of the intended activity, especially regarding the interaction between the different components. 

This information was never provided. To the knowledge of the communicants, the Lithuanian authorities are intending to build, besides Kazokiskes, 8 more landfills, with a capacity of app. 80% of Kazokiskes, to cover all of Lithuania with “new huge landfills”. So the statement of the Minsitry of Environment, that Kazokiskes is part of “modern waste management system” is contradicting to the information the communicants have. But most important their was never any proper information of the general waste management plan.

In this respect as the Ministry of Environment is stating that mentioned national legal acts are in compliance with the provisions of the AARHUS Convention and that the approval detailed plan was in accordance with these national laws. We have to stress once more that the national law can not be in compliance with the AARHUS Convention, if the legislator does not foresee that the applicant, respectively the competent authorities have to study alternatives to a planned activity/project and have to present this study on the alternatives to the public concerned.

2.2.) Public participation in the year 2002:

The Ministry of Environment of Lithuania states in its communication of October 2nd, 2006 that the public was informed on preparation of the detailed plan for Kazokiskes landfill in the issue no. 7(87) of the newspaper “Elektrenu Zinios”. 

First of all it has to be clarified that Art. 6, chapter 2 of the AARHUS Convention provides that the public concerned shall be informed either by public notice or individually as appropriate in an adequate, timely and effective manner. 

A publication in the newspaper “Elektrenu Zinios” is regarding the citizens of Kazokiskes in no way adequate and effective. Hardly anybody ever reads this paper, which is totally unpopular. An information directly to the communicants (an public organisation of the citizens of Kazokiskes) would have been much more appropriate. 

Further it would have been appropriate to announce the information by leaflets or similar means in Kazokiskes villages. Kazokiskes is a small village. To reach such a small group of people, which is highly effected by the intended landfill would have been not difficult. 

It would have been easy to find a proper form of announcing the information regarding the intended landfill to the citizens of Kazokiskes. Such an individual information for the citizens of Kazokiskes would have been also adequate as Kazokiskes village is very close to the landfill. 

Further the information in the newspaper “Elektrenu Zinos” was very confusing as it was not mentioned that the issue of the meetings of March 26th and May 21st, 2002 or  the documentation available concerns a huge landfill in Kazoksikes. It was just stated that the documentation regarding the Vilnius Regional Waste Management Plan is available and this documentation also includes an assessment on the environmental impact of a landfill on the environment in the Vilnius region. At this time the citizens of Kazokiskes had no clue that a huge landfill will be build just next door to them. The communicants could not realize from the information provided in “Elektrenu Zinos”, that this concerns a landfill in Kazokiskes as this information was just referring to the Vilnius Regional Waste Management Plan and refers to a landfill in the Vilnius region without mentioning the Village of Kazokiskes and without mentioning at all the size of the intended landfill.  

Therefore as it was not clear to anybody, that this meeting respectively the information concerns a huge landfill in Kazokiskes village, nobody from Kazokiskes village attended the meetings. Without doubt  the information to the public was not adequately and effective.

Further it is simple not correct, if the Ministry of Environment states that 14 owners of land within the sanitary protection zone were informed by registered letters. 

The fact that the information to the public was not at all effective and adequate, is also proven by the statement of the Ministry of Environment that only 5 members of the public attended the meeting held and that no proposal or comments from the public concerned were received. Having in mind the intensive discussions and procedures, which are normal in respect of a project, with such a tremendous effect on the people living close, it is fully unbelievable and unrealistic that the public concerned has no comments, that the people living close to the intended landfill do not have suggestions and oppositions against such a project. 

The fact that the Ministry of Environment states, there were no comments at all received by the public concerned, simply shows that the information to the public concerned, those who are effected by the landfill, was not adequate and effective. 

Evidence: public information on May 11th, 2002 (plus working translation)
Annex 10
2.2.) Approval of the detailed plan with decision of the Counsel of the Municipality of Elektrenai on April 15th, 2002

According to the Ministry of Environment with decision of April 15th, 2002 the Counsel of the Municipality of Elektrenai approved the detailed plan for Kazokiskes landfill. 

Regarding this decision – it has to be stressed once more, that this decision was never available to the public concerned – that the public concerned never was informed that such a decision was taken and therefore had no chance at all to take legal actions against this decision according to Art. 9 of AAHRUS Convention. 

3.1) Environmental impact assessment, technical project and construction permit

First of all it has to be noticed that the information provided regarding the so-called “Environmental Impact Assessment Report”, especially the interaction between the EIA and the detailed plan is very confusing. 

The Lithuanian Ministry of Environment states that the detailed plan for Kazokiskes landfill was approved by the Municipality of Elektrenai on April 5th, 2002, but that at a meeting held on May 21st 2002 the residents of Kazokiskes were informed on the project and formulated their questions to prepare the EIA documentation.

So the detailed plan was approved before the environmental impact assessment report was approved. The detailed plan according to Lithuanian authorities is the principal decision to establish the landfill. As the Elektrenai municipality made this decision before the environmental impact assessment report was approved or even available it is clear that the environmental impact assessment report was not even the base for the decision to approve the detailed plan. 

It is unclear, what the sense of an environmental impact report should be, if it is not the base for the public authority to decide on whether to permit an activity or not, because the decision was already taken. If the detailed plan for the landfill was already approved on April 5th, 2002 this can not be in line with a proper procedure, if the environmental impact assessment is presented to the public only after the decision is already taken.

The Ministry of Environment thereby also confirms that at the time, when the above detailed plan was according to the Ministry available to the public during the period from February 25th, 2002 till March 26th, 2002 respectively during the public meeting held on March 26th, 2002 the environmental impact report was still not available and as the EIA was only approved by the Ministry of Environment on June 12th, 2002. It seems the environmental impact assessment report was only prepared in March/April 2002.  

At the time when the detailed plan was available to the public the environmental impact report was certainly not available as this report was as demonstrated by Annex 10 only available for the public from May 11th, 2002 to May 21st, 2002. 

It is further fully unclear, actually what was the subject of the approval of the detailed plan and what should have been the subject of the public information on the detailed plan, when at this time the environmental impact assessment report was not even finished or available. 

It is further not understandable, what should be the logic behind it as the Ministry of Environmental states that the public information on the detailed plan was fully separated from the public information on the environmental impact assessment report.

The information on the detailed plan is useless for the public without a proper Enviromental Impact Assesment. 

Regarding the information to the public on the EIA report it has to be stated once more, that no adequate and effective information to the public was carried out. It is simple not true that on May 6th, 2002 an announcement on consideration of the EIA report in relation to the landfill was placed in Kazokiskes.  None of the inhabitants of the village of Kazokiskes were aware of such information. The only publication regarding the environmental impact report was Annex 10, the information published on May 11th, 2002 in Elekrenau Zinos. But this information does not even mentioned the village of Kazokiskes and therefore the village Kazokiskes did not made attention to this information. 

Regarding public participation concerning the EIA report it has to be stressed once more, as already above regarding the detailed plan, that no proper information as required by Art. 6, chapter 6 of the AARHUS Convention was provided. There is no description and information on the expected residues and emissions as shown in Annex 4 of the MoE (Extract of the EIA report on “environmental air”) and there is no proper information regarding the effects on human health or the water. 

The technology is described very superficial, so it is not clear, if the best available technology is used and most important also the environmental impact assessment report does not provide a study of the main alternatives to a landfill, for example waste incineration or a combination of waste incineration and landfill. 

The communicant will expect for a proper EIA or a proper information to the public, an assessment of the effect of the landfill on the nature and humans, in comparison to the effect of alternatives like a waste incineration. No such information was ever provided to the public concerned and to the information of the communicant no such study was ever made.  

Not just the inhabitants of Kazokiskes are of the opinion that the information provided in the so-called detailed plan and the environmental impact assessment report are superficial, but also– as stated above –the Vilnius Public Health Center of the Ministry of Health Care, which states in Annex 6 (provided by the MoE!) in its sanitary expertise report, that the environmental impact assessment report lacks as mentioned above the forecasts on the impact on human health, etc. 

That the environmental impact assessment report was not correct and did not as required by Art. 6, chapter 6 lit.a and lit.b of the AARHUS Convention provide a clear assessment of the residues and emissions, especially also on the effects of the activity on the environment, is in the meanwhile also the opinion of the Parliament  the “Seimas” of the Republic of Lithuania. 

On March 13th, 2006 the Seimas of the Republic of Lithuania issued a resolution recommending the Government of the Republic of Lithuania to stop all works related to the landfill in Kazokiskes and to choose a different project for a landfill as also the Seimas is of the opinion that (besides the concerns regarding the cultural heritage in Kernave [close to the landfill]) the assessment of the pollution and therefore the effect on the population of Kazokiskes was not assessed correctly.

Evidence: Resolution of the Seimas of the Republic of Lithuania of March 13th, 2006 













Annex 11

Despite the fact that the Ministry of Environment in its statement of October 2nd, 2006 is arguing that an environmental impact assessment report was carried out (strangely enough after approving the so-called detailed plan) it has to be stressed once more that the environmental impact assessment report did not qualify to provide the information as required by Art. 6, chapter 6 of the AARHUS Convention. 

As already explained above regarding the detailed plan, also the EIA provides no proper information on the emissions, the effects of the emissions, the technique used, etc. Most important also the EIA report did not provide for an outline of the main alternatives studied. 

As the Ministry of Environment confirms in its statement of October 2nd, 2006 the only alternative ever studied by the Lithuanian authorities, was to build the same landfill in a different village, but their was never any evaluation of real alternatives to the landfill like waste incineration, made. 

Further as also already stated above there was no information of the “general plan” of which ,according to the Ministry of Environment, the landfill in Kazokiskes is a component of. Regarding this “Vilnius Waste Management System” no information at all was till now provided to the public. 

Further the Ministry of Environment is stating that the competent authorities took into account the public opinion presented at the meeting on the EIA report.

As mentioned above due to the fact that the public was never timely, adequately and effectively informed, there was no public opinion presented at any meeting. The Ministry of Environment states, which is not believable to us, that the public was in favour of the landfill. If the Ministry states that the public opinion was taken into account, we would like to know, how the public opinion was taken into account and what kind of public opinion and who expressed this public opinion. 

The Ministry of Environment further states on page 7, last chapter, of its statement of October 2nd, 2006 that the EIA report would be the right phase to consider alternatives.

On this point we fully agree with the Ministry of Environment, but unfortunately the Ministry of Environment did not consider any alternatives in the frame of the EIA report/procedure as the only alternatives (and this is not a real alternative) mentioned by the authorities was to build the same landfill at a different location. 

3.2.) Technical project

The Ministry of Environment states on page 7 and 8 of its statement of October 2nd, 2006 that in the phase, when the technical project is developed it is not the time anymore to inform the public or it is not the time anymore to consider opinions of the public concerned. The Ministry of Environment is arguing that in the technical project development phase only the solutions already provided by the EIA report are implemented and therefore no public participation is possible anymore at this time and therefore no public participation is requested in respect of the construction permission. 

This is simple not correct and especially it is not correct in respect of the landfill in Kazokiskes. As already stated above the information provided by the Ministry of Environment in the so-called EIA report, respectively the so-called detailed plan are extremely superficial. One of the most important issues for the public concerned is the emissions from the intended landfill. It is only stated in the EIA report that a gas collection system will be installed. 

As the gas collection system and the gas originating from the landfill are of tremendous importance for the public concerned, it is of high importance for the public concerned to be informed on what kind of gas collection system is installed, how this gas collection system is functioning, how much gas can not be collected by the system and therefore how much emission is produced, the exact effect of the emissions and the different possibilities to reduce the emissions.. 

It is agreed that, if in the phase of the EIA report a reasonable and extensive information on the effects of an activity and the measures taken to prevent negative effects is provided and only the technical realisation of the already before detailed parameters of the project is left over for the “technical project phase”, then the statement of the Ministry of Environment might be correct, that in this case no public participation is required anymore in the “technical project phase”, but this is not true regarding Kazokiskes – as mentioned above – the information provided in the EIA report was so extremely superficial that the actual determination of the most important criteria of the activity happened in course of the development of  the “technical project”.

Therefore the Lithuanian authorities are infringing of the AARHUS Convention, as they did not provide for public participation in the technical project phase, as confirmed by the Ministry of Environment, because this phase was not just for the “implementation of  technical solution provided by the EIA report”, but the actual planning of the intended landfill, including the determination of for the public concerned important aspects of the landfill. 

3.3.) 

The above statements regarding non adequate and non effective information to the public concerning the detailed plan also applies also to the by the Ministry of Environment mentioned information to the public concerned regarding the EIA report. 

3.4.) Statement of the Lithuanian Ministry of Health 

The Ministry of Environment argues in its statement of October 2nd, 2006 that the Ministry of Health respectively the Vilnius Public Health Care Center approved with decision of May 28th, 2002 the construction of the landfill in Kazokiskes in respect of the effects on public health. This is not true, which becomes clear from Annex 6 of the Ministry of Environment, the above mentioned decision of the Vilnius Public Health Care Center.

The Vilnius Public Health Care Center states on page 3, last chapter of Annex 6 that the environmental impact report lacks the forecasts on the impact on human health and that no assessment has been made on possible time, how soon the pollutants in the ground water will reach the watering-place of Vievis or larger water reservoirs. Further the Public Health Care Center states that no assessment of unpleasant odor, gnawer or insect impact have been presented and further that the report lacks all possible emergency situations forecasts. 

Further the Public Health Care Center states that despite the technology applied pollution to melioration trenches and in general surrounding waters is possible. 

Different to the statement of the Ministry the Public Health Care Center did not approve the EIA report, but was also stating that the information provided is much too superficial to make a proper assessment. 

4.) Integrated Pollution Prevention and Control (IPPC)

4.1.) Public participation in the IPPC procedure:

The Ministry of Environment it is of the opinion that any changes to the technique used are already impossible in the phase of planning the technical details of the landfill. 

With this statement the Ministry of Environment confirms that that after construction – therefore in course of the IPPC procedure – it will not be possible anymore to make any technical changes. 

From this statement of the Ministry of Environment it is also clear that the Ministry of Environment as the competent authority for issuing the IPPC permission (the regional environmental protection department issuing the IPPC permission is subordinated to the Ministry of Environment) is already now, before any procedure on issuing the IPPC permission even started, is convinced that the technology foreseen in Kazokiskes landfill is the “best available technology” and therefore the Ministry of Environment already declares now that an IPPC permission will be issued. 

This demonstrates clearly that there will be no effective public participation regarding the IPPC permission as the Ministry of Environment already now, before even an application for issuing a permission was received and before any public participation, states that no changes are possible anymore and anyhow the best technique is applied. 

The Ministry of Environment already now before providing any participation or even any procedure anticipates the future decision on the IPPC permission. Under these circumstances there can be no doubt that no effective public participation will be provided regarding the IPPC permission. 

4.2.) Scope of the IPPC permission: 

In the opinion of the Ministry of Environment the scope of the IPPC permission is only to evaluate if the best available technology is used in respect of the “waste handling method chosen”, but that it is not scope of the IPPC permission to decide what kind of waste handling method is applied. 

This interpretation of Community law by the Ministry of Environment is not correct. 

First of all the question, what kind of waste management method is chosen, is for sure a decision in respect Art. 6 of the AARHUS Convention. Therefore for this very important decision there would have been public participation required. 

As already mentioned above and as confirmed by the Ministry of Environment with statement of October 2nd, 2006 there was never a public participation on the question which waste handling method (landfill or incineration for example) will be applied. 

If according to the Ministry of Environment this is not subject to the IPPC permission, than this should have been subject to an earlier procedure with public participation. 

The Ministry of Environment confirms that there was no earlier procedure on this issue, because the only alternatives studies by the authorities were two different locations for the same landfill. The Ministry of Environment confirms the violation of the AARHUS Convention that no public participation was and will be provided regarding the question what kind of waste management method will be applied. 

But anyhow the statement of the Ministry of Environment, the scope of the IPPC procedure/permission is only the best available technology within the chosen waste management method, is incorrect. 

Art. 3 lit c.) of directive 96/61/EC provides that the member states shall take the necessary measures to provide that the competent authorities ensure that installation are operated in such a way that all the appropriate preventive measures are taken against pollution in particular through application of the best available techniques. 

Further that waste production is avoided in accordance with Counsel Directive 75/442/EEC on waste, where waste produced, it is recovered or where this is technically and economically impossible, it is disposed of while avoiding or reducing any impact on the environment. 

It is therefore not true that the IPPC directive gives no guidance or does not establish requirements on what kind of waste management method has to be chosen, but the directive clearly states, that the best technique available has to be used for an installation and that all kind of waste production has be avoided and that waste has to be recovered if it is possible. 

Dumping waste at the landfill is no recovery. 

Therefore according to the IPPC directive dumping waste at the landfill is only permitted, if it is technically and economically impossible to recover waste. 

Directive 96/61/EC (IPPC) gives a clear obligation on the member states to recover waste, when it is possible, and not to dump it.  Further directive 1999/31/EC clearly requires, that no waste shall be land filled which subject to treatment.

Taking Art. 3, lit.a and lit.c of the IPPC permission into account there can be no doubt that the statement of the Ministry of Environment that the Lithuanian authorities are fully free under Community law to decide what kind of waste management method to chose (in this case landfill) is wrong. The IPPC directive gives the clear priority to waste recovery. 

It is not true, as the Ministry of Environment states, that the IPPC directive only concerns the best available technology within a chosen method and that the IPPC directive does not regulate what method to choose. 

The IPPC directive requires that the best available technology is used in respect of installations or activities as listed in Annex I of the IPPC directive. 

Annex I lists waste management as activity. From this it becomes clear that the best available technology has to be used in respect of waste management as such and not just in respect of a chosen method of waste managment.  From Art.  3 lit.c of the IPPC directive it becomes clear, that landfills, as waste management without recovery of the waste, are only permitted as far as this is not avoidable. 

Therefore in the frame of the IPPC procedure the Lithuanian authorities have to prove that it was not avoidable to recover or to treat the waste which should be received by the landfill in a different way. 

4.3.) Regional waste management plan for Vilnius:

It has be stressed once more that the Ministry of Environment argues several times that the landfill of Kazokiskes is part of a “general plan” for a regional waste management, that should be modern and apply the best available technology. 

This plan of which according to the Ministry of Environment the landfill in Kazokiskes is a component of was never presented to the public and was never discussed with the public. 

This by itself constitutes a clear violation of the Art. 6 of the AARHUS Convention.

4.4.) Effective participation:

The Ministry of Environment states that there will be public participation in respect of the IPPC procedure, but as already mentioned above, the Ministry of Environment also confirms that a permission will be issued anyhow and that there is actually no possibility for chances anymore in the IPPC permission phase. Therefore the Ministry of Environment confirms that even if there is a kind of public participation this will have no effect anymore as no changes will be possible. 

5.) Regarding violation of Art. 9 of the AARHUS Convention:

As already stated in the introductory “general remarks” a procedure is pending at the administrative court of Vilnius regarding the claim of the communicant on annulment of several decisions of administrative bodies in connection with the landfill in Kazokiskes. 

A hearing is scheduled in this procedure for January 8th, 2007. In case the administrative court of Vilnius will hear the claim of the communicant on substance and provides a fair procedure the communicant withdraw the allegation that the Republic of Lithuania as party of the AARHUS Convention did not provide for an effective legal remedy, respectively access to justice in the sense of the AARHUS Convention. 

The communicant will inform the Compliance Committee as soon as possible of the outgoing respectively the development in this on going procedure in front of the Vilnius administrative court. 

For the time being the communicant kindly ask the Compliance Committee do consider the communication not taking into account a violation or infringement of Art. 9 of the AARHUS Convention by the Lithuanian authorities. 

6.) other information:

Regarding the other information provided by the Ministry of Environment we do not see, why this should be relevant. Neither the Atgaja Society is known to the communicants, nor Mr. Linas Vainius.

We do not know of the expertise of Mr. Vainius and therefore consider his personal opinion as fully irrelevant. More relevant as the opinion of Mr. Vainius, is that the Parliament of Lithuania and also the Expert group appointed by the Ministry of Health Care oppose, the intended landfill, especially also because the information on the effects of the landfill are to superficial.

If you need any further information please let us know.

Ramune Duleviciene 
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