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By letter of 25 October 2005 the Compliance Committee of the Convention requested the State of Belgium to answer seven additional questions. The present memorandum addresses these questions and will, for the sake of clarity, follow the same order of questions as set out in the request dd. 25 October 2005.  

1. In Belgium, are there cases where building permits are given that may affect the environment, and where no environmental NGO - due to criteria for standing - would be able to appeal the decision in an administrative or judicial procedure?  Why/why not?  Please, explain beyond the wording of the legislation, what would be decisive for an NGO to have such access.
1.
Administrative appeal procedure

First of all, it should be noted that zoning law (as well as environmental law) is a regional competence in Belgium. This means that every region of Belgium (Flanders, Brussels and Wallonia) have their own zoning law which provide inter alia for procedures with regard to the granting of and appeal of building permits. 

1.1
Flemish region 

The current system to appeal a building permit decision in Flanders is regulated in article 53 of the Flemish Decree on Zoning Law of 22 October 1996 (Belgian Official Gazette of 15 March 1997) and stipulates that only the applicant of the building permit can appeal the decision of the Bench of Mayor and Aldermen to refuse the permit (or against a tacit refusal). Third parties (i.e. other than the applicant) - including NGOs - cannot lodge an administrative appeal but can initiate a request for annulment to the Council of State (see hereafter). 

The future system does provide for an administrative appeal procedure. Article 116 of the Flemish Decree on Zoning Law of 18 May 1999 (Belgian Official Gazette of 8 June 1999) makes to this end a distinction whether or not a public hearing was held with regard to the appeal of a building permit by third parties (i.e. different from the permit applicant). If no public hearing was held with regard to the demand of a permit, then any (legal) person - thus including an environmental NGO - who can experience direct nuisance from the permitted works is entitled to appeal the permit decision granted by the mayor and aldermen. If, however, a public hearing was held with regard to the demand of a permit, then the possibility to appeal the permit decision is limited to those who lodged objections during the public hearing. In both cases, the appeal is introduced to the provincial council of the province concerned. The appeal procedure provides that the provincial council will hear the complainant.   

This new system will come into play from the moment that municipalities fulfil the conditions as set out in article 193 §1 of the Flemish Decree on Zoning Law (meaning that they have an adopted municipal structure plan, a licence and plan register and a register of the vacant parcels, and a municipal town planning official). At this moment, two municipalities have fulfilled these conditions. 

Just as in the current system, the possibility to commence an action before the Council of State will remain open under the future system.  

Within the framework of nature conservation we would like to point out that there is an explicit stipulation in the Order of the Flemish Government concerning specific provisions in implementing the Decree of 21 October 1997 on nature conservation which considers that environmental NGOs have legal standing (interested party) to appeal a decision which (tacitly) grants a nature permit for changing vegetation (swamps, dunes, etc). Article 15 juncto article 1 of the Order of the Decree on nature conservation state that a legal person whose aim it is to protect the environment which can be hampered by the nature permit and who is recognised as a regional association (or acts on behalf of a regional association), should be considered as an interested party to challenge the nature permit. The V.Z.W. Bond Beter Leefmilieu has been recognised as such an interested party. 
1.2
Brussels region

There is no administrative appeal procedure provided for in the “Code Bruxellois de l'aménagement du territoire” of 9 April 2004 (Belgian Official Gazette of 26 May 2004) besides the appeal that the applicant of the building permit can lodge (see article 165 et seq). 

1.3
Walloon region

There is no administrative appeal procedure provided for in the “Code Wallon de l'aménagement du territoire, de l'Urbanisme et du Patrimoine” (hereafter: 'CWATUP') besides the appeal that the applicant of the building permit can lodge (see article 119 et seq). 
2.
Judicial appeal procedure
Apart from the above-discussed possible administrative procedure, a request for annulment of the permit decision can be introduced before the Council of State (judicial procedure). In doing so, the applicant will have to prove that he has an interest (as developed in the case law of the Council of State) to submit this appeal. Thus, an environmental NGO needs to prove - like any other applicant has to - that it has an interest. 

Again, an environmental NGO can have legal standing if holds the necessary interest to that end. The V.Z.W. Straatego failed to meet the criteria for standing when challenging the granting of a building permit to the Public Building Utility ("Regie der Gebouwen"). The Council of State came to that conclusion in arrêt (= name of the specific judgment of the Council of State) no 100.877 of 16 November 2001 because the VZW Straatego had described its statutory purpose in the articles of association to such an extent that it essentially covered all social aspects and that the challenged decision to grant a building permit is of a specific nature. This interest test is further discussed under question 6.   

2.  Would the issuing of a) a building permit, or b) an authorisation for a specific landfill site, be considered to be a decision to permit a proposed activity within the meaning of article 6 of the Convention, where the relevant thresholds or criteria are met (cf. Arrêt Nos. 133.834 of 13 July 2004 and 135.408 of 24 September 2004 cited in appendices 6 and 7 of the communication)?

First of all, we would like to remark that the question as such is unclear to us. We will however answer it as best as we can.  

Further, we would like to remark that the linkage between the question as to whether a building permit and landfill authorisation and the reference to the cited judgements of the Council of State is not clear and confusing. After all, the judgements concern the issue of having an interest in lodging an appeal before the Council of State after the concerned building permit was issued (arrêt no 133.834) or plan was adopted (arrêt 135.408), whilst article 6 of the Convention refers to public participation in decisions on specific activities, thus prior to the issuing of a permit or adoption of the plan.     

For the sake of completeness, we will answer the question in the light of article 6 (public participation) (I) as well as in the light of appeal possibilities (II).   

1.
Article 6 of the Convention

1.1
Building permit

A building permit does not fall under article 6 juncto Annex I of the Convention.

The appropriate zoning regulations in the regions, however, do provide for public participation in the decision-making process, in particular the public enquiry procedures. 

1.1.1
Flemish region

Under question 1, we have mentioned that the Flemish zoning law makes a distinction between two systems. This distinction is also of importance with regard to the public participation possibilities:  

· Existing system

Article 51 § 3 of the Decree on Spatial Zoning of 22 October 1996 stipulates that the Flemish Government determines the cases in which special rules for making information public must be complied with when treating certain licence applications. The application for the town planning licence must be submitted in accordance with the set terms to the Board of Mayor and Aldermen or to the regional town planning official (Article 127 Flemish Parliament Act on Spatial Planning). After that, the submitted dossier is regarded as either complete or incomplete and the applicant is given notice. If an environmental impact report is required or in one of the cases referred to in the above-mentioned Decree, a public inquiry is opened during thirty days. This fact is made public so that anyone can lodge a notice of objection during this period. During the next stage, the Board decides on the written objections and remarks and appends them to the dossier together with a declaration that the notice was posted. Only then is the advice of the proper authorities gained, after which the Board of Mayor and Aldermen or the regional town-planning official makes a decision.

· Future system

Art. 109 of the Flemish Decree on Spatial Zoning of 18 May 1999 lays down the basic rules regarding the public inquiry into town planning licences. The application for the town planning licence must be submitted in accordance with the set terms to the Board of Mayor and Aldermen or to the regional town planning official (Article 127). After that, the submitted dossier is regarded as either complete or incomplete and the applicant is given notice. If an environmental impact report is required or in one of the cases referred to in the above-mentioned Decree, a public inquiry is opened during thirty days. This fact is made public so that anyone can lodge a notice of objection during this period. During the next stage, the municipal town planning official draws up an official report within five working days after the public inquiry has ended which comprises the starting date, the closing date and an inventory of the objections submitted (both orally and in writing) during the public inquiry. Only then is the advice of the proper authorities gained, after which the Board of Mayor and Aldermen or the regional town-planning official makes a decision.

1.1.2
Brussels region

The “Code Bruxellois de l'aménagement du territoire” of 9 April 2004 does provide for public participation if the regional land use plan, the regional urban development regulation, a particular land use plan, or a communal urban development regulation herein foresees (article 149 et seq). In that case, the population ("le public") can make remarks. 

1.1.3
Walloon region 

The CWATUP provides for public participation in certain cases. 
We assume that the issue of public participation for projects and plans is out of the scope of this question. However, we do like to point out that also within the framework of environmental impact assessment, public participation about building permits with a certain environmental impact is provided for. For example, the Flemish Decree concerning general provisions relating to environmental policy provides for public participation for categories of works and actions for which an environmental impact report is required in order for the application of a building permit to be complete (also see question 3). 

1.2
Landfill authorisation

The landfill authorisation does fall under Annex I of the Convention. Public enquiry procedures are also being established within the decision-making process of environmental permits. 

1.2.1
Flemish region

Each environmental licence application must in principle be subject to a public inquiry (Art. 11 of the Flemish Decree on environmental permits and articles 17-19 of VLAREM I). This public inquiry implies that – for thirty days - the application is made available for perusal at the town hall and that it is announced by posting it on the site of operation and on the place for official notices in the municipality. If the application concerns a first category activity, all people living within a hundred metres of the plant are notified in writing of the licence application and the public inquiry is announced in at least two daily and/or weekly magazines, one of which has a regional nature. For first category installations for which an environmental impact report or a safety report is required, at least one information meeting must be organised within the framework of the public inquiry into the licence application. 

The required content of these notices can be summarised as follows: They must contain, among other things, the subject of the application, together with a short description of the plant. In addition, it must be announced at which municipal authority services the dossier will be available for perusal during the period of notice. The possibility must also be mentioned to submit objections and remarks to the municipal authority, either orally or in writing. If necessary, the time and place of the information meeting, which must begin between 6 and 9 p.m., must also be communicated.

Any natural or legal person (and thus including environmental NGOs) who may experience nuisance as a result of the establishment of the plant, and any legal person the objective of whom is to protect the environment which may be affected by this nuisance, can submit objections and remarks during the period of the public inquiry (Art.11 Flemish Decree on environmental permits and Art. 17 – 19bis VLAREM I). The terms provided for the public inquiry within the framework of an environmental licence application are mentioned in the afore-mentioned provisions of VLAREM I. Both for first and second category activities a public inquiry of thirty days takes place. During this period the provided information will be available for perusal to the public which may give objections or remarks.

1.2.2
Brussels region

The Order of the Brussels government of 5 June 1997 concerning environmental permits (Belgian Official Gazette of 26 June 1996) provides that environmental permits can be subject to public hearing. 

1.2.3
Walloon region

Article 24 of the Walloon Decree of 11 March 1999 concerning environmental permits (Belgian Official Gazette of 8 June 1999) also provides public hearing in the context of a demand for an environmental permit. The same goes for the plans which incorporate the landfill sites. 

Thus with regard to judgment 133.834 of the Council of State, the opportunity existed to lodge objections to the decision of the Walloon government adopting "le plan des centres d'enfouissement technique" before this plan was adopted. 

2.
Appeal possibilities

As indicated above, we do want to briefly sum up the administrative and judicial appeal possibilities for building permits and environmental permits. This explanation should be seen in the context of the reference to the judgments of the Council of State as cited in question 2. 

2.1
Administrative appeal 

2.1.1
Building permits

See answers under question 1. 

2.1.2
Environmental permits

A.
Flemish region  

The administrative appeal procedure for environmental or operating permits activities/installations (such as a landfill permit) is to be found in the Decree of 28 June 1995 of the Flemish Council concerning environmental permits.  

This Decree provides for an appeal procedure against each decision concerning permit applications (for activities).  An appeal can be submitted to the Provincial Executive of the Provincial Council against each decision concerning licence applications taken in the first instance by the Mayor and Aldermen (article 23, §2). An appeal can further be submitted to the Flemish Government against each decision concerning licence applications taken in the first instance by the Provincial Executive of the Provincial Council, which will decide within a period of five months of receipt of the statement of appeal (article 23, §3). These appeals can among others be submitted by any natural or legal person who may experience nuisance directly as a result of the establishment and the operation of the installation (article 24). Moreover, the Decree of 28 June 1995 has specifically introduced a provision to make the appeal possibility explicitly for environmental NGOs: "any legal person who has set the protection of the environment as objective and has specified the territory for his operations in his articles of association, and who has had the status of legal person for at least five years".
B.
Brussels region

Administrative appeal is provided for in the Order of the Brussels government of 5 June 1997 concerning environmental permits (see articles 79 and 81). This appeal is open to all who can show an interest to challenge the decision granting an environmental permit. 

C.
Walloon region

The Walloon Decree of 11 March 1999 concerning environmental permits also provides for an administrative appeal by all (legal and natural) persons who can show an interest to challenge the decision granting an environmental permit (see article 40 et seq). 

2.2
Judicial appeal 

See answer under question 1 (section 2).
3.  In Belgium, are there cases where plans are adopted that may affect the environment, and where no environmental NGO - due to criteria for standing - would be able to appeal the decision in an administrative or judicial procedure?  Why/why not?  Please, explain beyond the wording of the legislation, what would be decisive for an NGO to have such access.

It should be noted that an abundance of plans and programmes exist which may effect the environment.  

A wide range of plans exists at a federal and regional level. These plans range from general environmental policy plans to more detailed plans such as nature policy plans, waste policy plans, water policy plans, minerals extracting plans, mobility plans, structure plans for harbours, 

What all these different plans do have in common is that the drafts of these plans are subject to public scrutiny within the preparatory phase of each plan.  

We will discuss by way of example the public participation procedure in some plans. 

The draft of the federal plan re sustainable development which is drawn up every four years in accordance to the Law of 5 May 1997 (Belgian Official Gazette of 18 June 1997), has to be made available to the public. Every municipality and public library receives a draft of the plan. The draft is also made available on the Internet. The public (including NGOs) can make remarks on the draft during a period of ninety days after this notice (see Royal decree of 9 January 2000, Belgian Official Gazette of14 January 2000). 

Following article 20 of the Flemish Spatial Zoning Decree, is the Spatial Structure Plan for Flanders subject to a public enquiry. The Decree does not specify who can lodge objections to the spatial structure plan for Flanders within this public enquiry.  The same possibility to lodge objections is present for drafts of provincial and municipal spatial structure plans (see resp. article 27 and 33 of the Flemish Spatial Zoning Decree). It should thus be accepted that anyone (including environmental NGOs) can make objections to these drafts. 

Also within the context of environmental policy plans, the possibility to lodge objections is provided in the Flemish Decree of 5 April 1995 concerning general provisions relating to environmental policy. The regional environmental policy plan determines the outline of the environmental policy to be implemented by the Flemish Region, as well as by the provinces and the municipalities for issues of regional importance. 

The draft regional environmental policy plan is deposited for a period of sixty days for perusal at the municipalities. The Flemish Government brings this draft plan to the notice of the public by publication in the press and by announcements on radio and television. During this period "anyone can submit remarks concerning the draft plan in writing to the mayor and aldermen" (see article 2.1.9 of the Decree of 5 April 1995). 

The same applies to drafts of provincial and municipal environmental policy plans, on the understanding that the written remarks have to be submitted to respectively the Provincial Executive (article 2.1.17) or to the Mayor and Aldermen (article 2.1.23). 

Apart from spatial plans and environmental policy plans, also (draft) plans which implement the prevailing waste materials plans (the so-called sectoral implementation plans) are subject to public enquiries following article 36 of the Decree of 2 July 1981 concerning the prevention and management of waste materials: 

"The drafts of sectoral implementation plans are promulgated by extract in the Belgian Official Journal, and deposited for a period of two months for perusal at the municipalities and at the OVAM. During this period anyone can make any objections or remarks known in writing to the OVAM."

When plans have been adopted that may affect the environment, environmental NGOs can challenge them before the Council of State, under the normal requirements that count for everyone (inter alia meeting the interest test).

Case law of the Council of State states that only plans which have a regulatory value can be challenged (see e.g. arrêt, 5 February 1998, no 71.610; arrêt 30 November 1999, no 83.749). 

There have been many occasions where an environmental NGO has successfully challenged a "bijzonder plan van aanleg" before the Council of State. A "bijzonder plan van aanleg" is a planning instrument allocating adapted land use for a specific area, deviating from the original Regional land use plan. 

· For example, the Council of State decided that the V.Z.W. Beter Bruggestraat had sufficient interest (i.e. meeting the criteria for standing before the Council of State) in requesting the suspension of a BPA as drafted by communal of Ruiselede (and approved by the Flemish Minister of public works, public zoning and internal affairs). Subsequently, the Council of State has suspended the BPA at issue (see arrêt no 52.263 of 16 March 1995). The Council of State eventually also annulled this BPA (see arrêt no 56.423 of 23 November 1995). 

In another case before the Council of State, the V.Z.W. Red de Erpe- en Siesegemkouter was admitted legal standing to challenge a regional spatial implementation plan ("gewestelijk ruimtelijk uitvoeringsplan") (see arrêt no 130.211 of 9 April 2004). 

An essential requirement for legal standing before the Council of State is the linkage between the working area of environmental NGO and the plan at issue. In its arrêt no 88.988 of 14 July 2000, the Council of State judged that the V.Z.W. Aktiekomitee voor milieubescherming te Merelbeke did not have sufficient interest as its articles of association mention that the V.Z.W. its radius of action is limited to the municipality of Merelbeke, while the challenged plan (in this case an alteration to the existing regional spatial implementation plan) concerned the city of Ghent and not the municipality of Merelbeke. 

The fact that an environmental NGO has objected during the period of perusal does not ipso facto render it the necessary interest to bring an action before the Council of  State. The Council of State decided in its arrêt of 8 February 1988 (no 29.287) that an environmental association who participated in the public enquiry of a draft-regional spatial implementation plan does not have the necessary legal standing to challenge the BPA (which is a part of the said draft) because its members live outside the area which falls under the scope of the BPA. 

There is no legal stipulation that makes the launch of a request of annulment by a person (including an environmental NGO) dependent on the fact that this person has lodged an objection during the public enquiry period (see Council of State, no 91.936 of 29 December 2000). 

Also the Court of Arbitration has judged that an environmental NGO has an interest in challenging the plans adopted by the Flemish government which delineate the Flemish ecological network ("Vlaams ecologisch netwerk") and the major nature entities in development ("Grote eenheden natuur in ontwikkeling"). The judgement of 10 February 1999 (no 18/99, Belgian Official Gazette of 26 February 1999, 5.885) explicitly states that the purpose of the "V.Z.W. De Vlaamse Landeigendom" is of specific purpose and distinct from its members' interest. The V.Z.W. did prove that al least some of the properties of its members - whose interest the V.Z.W. intends to protect - are considered to be adopted within the Flemish ecological network and the major nature entities in development. Given that the Flemish Decree of 21 October 1997 regarding nature conservation imposes certain limitations on areas which fall within the network, the V.Z.W has an interest in challenging the said decision. 

To sum up, apart from administrative and judicial procedures against plans, the right also exist to make reservations in the preparatory phase of the plan at issue.  

4.  In case an act/omission by a private person contravenes Belgian (including EC) law relating to the environment, which means are available for an NGO to challenge the act/omission in an administrative or judicial procedure?  Which are the decisive criteria, if any, for an NGO to do that?  Are there cases where no NGO would be in a position to challenge such an act/omission?  Please explain beyond the wording of legislation.

1.
General

We refer to our statement of 3 August 2005 for a full and detailed overview of the available administrative and judicial action possibilities. In this respect, it is important to emphasise that the action possibilities are identical for environmental NGOs as for other legal (or natural) persons. In other words, there are no deviations or specific rules which would lead to environmental NGOs not having access to justice. What's more, specific legislation (Law of 12 January 1993) has been adopted to give environmental NGOs a special right for access to justice which is tailored to the needs of environmental NGOs.  

2.
Law of 12 January 1993 

There is environmental NGO standing following the law of 12 January 1993 when it meets the requirements as set out in article 2 of the Law of 1993. These requirements will be further discussed under question 7. 

3.
Court of Arbitration

Article 2 of the Special Law on the Court of Arbitration of 6 January 1989 determines the authorities and persons who can introduce an action for invalidation before the Court: "by any natural or legal person which demonstrates an interest". 

There are no specific provisions stipulated in the Law of 6 January 1989 allowing for actions by environmental NGOs. Such legal persons must thus satisfy the interest criteria laid down in article 2 in the same way as natural persons. 

The decisive criteria can be deduced from the judgment no 141/99 (Belgian Official Gazette of 14 January 2000)): 

· its statutory goal is of a specific nature and thus distinct from the general interest;

· this interest is not limited to the individual interests of her members;

·  the statutory goal can be affected by the challenged legal provision;

· the statutory goal is really pursued, which is demonstrated through the concrete en sustained activity of the organization, both in the past and in the present.
4.
Criminal courts

To be admissible, an environmental NGO will firstly need to show an interest within the meaning of article 17 of the Judicial Code (see below). The legal claim of the environmental NGO will further need to have the exclusive aim of restoring the personal damage caused by the criminal offence (article 3 of the Preliminary chapter of the Criminal Procedural Code; see Corr. Ieper, 21 September 1998). 

5.
Civil courts 

The requirements to have legal standing are established in articles 17-18 of the Judicial Code. These requirements are indiscriminately applicable to all natural and legal persons.

Environmental NGOs can initiate a claim for damages on the basis of article 1382 Code Civil if their personal interest is being prejudiced.   

Article 1382 of the Belgian Civil Code provides that anyone who negligently causes damage to someone else, must pay compensation. This is traditional liability based on fault or negligence.  In order to claim under this principle, a plaintiff will need to prove three cumulative things: first, he has to demonstrate that he has suffered damages; secondly, he has to prove that another person was at fault; finally, he has to provide evidence of the causal relationship between damages and the fault.  

The said damage need to have following characteristics: 

- the damage exists because of the loss of an (extra)patrimonial benefit, and the claimant has a personal legitimate interest in the preservation of the benefit;

- the loss is certain, i.e. not based on pure assumptions;

- the loss is personal; and 

- the loss is existent.

The notion of fault refers to socially unacceptable behaviour. More specific criteria for the application of the concept of fault can be derived from the case law. 

First of all, the violation of a statutory or regulatory provision, in the absence of a justified cause, constitutes a fault which entails liability for the ensuing damage. Besides statute and regulation, there is also the general duty of care. In order to decide whether the defendant acted negligently or not, the judge will have to compare the behaviour of the defendant with the presumed normal conduct of a reasonable person. The standards applied in evaluating the acceptability of polluting activities are seldom clearly expressed and rationalised in case law. However, the general impression is that the application of the concept of fault, especially in pollution cases, becomes more and more stringent.  Finally, a fault is on hand in case Akzo Nobel is criminally convicted (see infra). A conviction implies that a certain statutory regulation is infringed, and as mentioned above, the sheer breach of a statutory or regulatory provision constitutes a fault.
Belgian courts give a broad interpretation to the notion of causation. A causal link exists if the actual damage would not have occurred without the fault. 

As will be seen under question 7, the notion of damage (or generally speaking, the violation of one's personal right) is linked to the requirement of having a personal interest in launching the legal action.  

Note: In case of an act/omission by private person contravening Flemish law relating to the environment, everyone (natural and legal persons, including environmental NGO’s; without distinction) can lodge a complaint before the police, the environmental inspectorate, the “building” inspection department, … However, it must be remarked that this challenge can hardly be considered as an appeal procedure in the meaning of Article 9 of the Convention.

5.  In case an act/omission by a public authority contravenes Belgian (including EC) law relating to the environment, which means are available for an NGO to challenge the act/omission in an administrative or judicial procedure?  Which are the decisive criteria, if any, for an NGO to do that?  Are there cases where no NGO would be in a position to challenge such an act/omission?  Please explain beyond the wording of legislation.

Since the so-called Flandria judgment of 5 November 1920, the Supreme Court of Belgium has ruled that a civil court can condemn a public authority to pay damages to all who has been damaged by a governmental decision on account of unlawful conduct. The civil court will test the liability of the government against the articles 1382-1383 Code Civil. 

The environmental NGO will have to show that the public authority has either issued an unlawful administrative act or performed an unlawful action. Damages may also be claimed if the public authority has failed to act when it had an obligation to do so. An environmental NGO can claim damages in case the rights or lawful interests of are affected by the unlawful administrative act. The above-discussed requirements (causal link etc) must of course also be met. 

We refer to the analysis under question 4. 

In addition to the judicial actions as mentioned under question 4, unlawful acts/omissions by the government can also be challenged before the Council of State - the supreme administrative tribunal in Belgium. 

Note: same note as in question 3.

6.  Please explain how the case law interpretation of the concept of 'interest' as personal and direct interest, and the requirement for there to be moral or material damage in the case law, comply with article 2, paragraph 5.  In interpreting that provision, to what extent are there limits on the flexibility or discretion of Parties to impose additional 'requirements under national law' (cf. page 4 of your written response to the communication)?

We would first of all like to point out that there is no such thing as 'the case law' with regard to the concept of interest as personal and direct interest and the requirement for there to be moral or material damage. 

The very broad wording of the public concerned in Convention goes well beyond any 'sufficient interest' test in the Parties' states. It mustn't be forgotten that other UN/EC member states also provide for a 'sufficient interest' test. As will be explained under question 7, the idea of access to justice for anyone, including for environmental NGOs, is a utopia and might actually in the end limit such access as a consequence of the non-manageable proliferation of court cases. 

In the State of Belgium, the sufficient interest test is laid down in articles 17 and 18 of the Judicial Code, which oblige the applicant to have an interest to initiate the claim. Following settled case law of the Belgian Supreme Court, the applicant needs to have a personal and direct interest. The general interest is not considered to be a personal interest (Cass. 19 november 1982, Arr.Cass., 1982-83, 372; Cass. 16 oktober 1991, Arr.Cass., 1991-92, 157).

In the context of environmental NGOs, this personal interest requirement is often understood as a group (members) interest - as opposed to a general interest. For example, the V.Z.W. Koninklijk Belgisch Verbond voor Bescherming van Vogels has been allowed legal standing by the Council of State and the civil courts (including correctional courts). On the basis of its articles of association (which explicitly state that the vzw does not pursue a general interest, but a group interest as expressed in its articles of association), the Council of State has annulled and suspended many decisions concerning hunting, bird protection, etc:

· arrêt no 46102 of 14 February 1994, annulling the decision of the Flemish government of 11 May 1988 assigning the opening and closure of the hunt 1988-1989;

· arrêt of 14 October 1994, suspending the bird catch decision of the Walloon government of 14 July 1994 (coupled to a penalty of 10 million BEF imposed on a daily basis in case of  non-compliance). 

With regard to local environmental NGOs, the Council of State has also often accepted the personal interest or damage of such NGOs (see e.g. arrêt no 40.621 of 7 October 1992; arrêt no 57.153 of 21 December 1995; arrêt no 22.237 of 7 May 1982; arrêt no 82.901 of 14 October 1999). 

The Court of Arbitration (as well as the Council of State) does admit associations who invoke a clear specific personal interest (contrary to a general and all-embracing environmental interest). For example, the V.Z.W. Greenpeace has been accepted as personal interested party by both the Court of Arbitration (arrêt no 16/92 of 12 March 1992, Belgian Official Gazette of 9 April 1992) and the Council of State (arrêt no 76063 of 1 October 1998). This latter arrêt concerned the annulment of a Royal Decree which granted a permit to the limited liability company Belgonucléaire to operate an establishment for the production of nuclear fuel. 

What has stated above applies to VZWs (non profit organizations) in general en thus also for environmental NGOs. 

We do not consider the requirement for there to be a moral or material damage to run short with article 2, par. 5. This moral and material damage coincides after all with the requirement of having a personal - material or moral - interest by the applicant. Moreover, with the inclusion of moral damages, all types of damages can be claimed now. Moral damages may be claimed by individuals or organizations in respect of suffering due to a material abuse of its rights or legally protected interests. The burden of proof (of the alleged damages) falls together with the proof of an interest to take the action. It is thus normal that there is a requirement that the contested act damages the interest under which the legal person is instituted to defend. In other words, the applicant needs to have a certain direct advantage from challenging the act/omission.   
It is in line with the principle of specificity of legal entities, that the environmental NGO (an association after all) must act within the limits set by its articles of association.  In other words, an association's interest to take action is evaluated in the light of its aims. The jurisprudence of the Council of State requires this so as to be able to distinguish the objectives of the association with the simple general interest.  

The above-discussed requirements are general requirements which apply to all (legal) persons when initiating a claim. In this perspective, it is not a matter of imposing "additional requirements under national law". In the framework of the Law of 12 January 1993, which established an injunctive relief action for environmental organizations, additional requirements have been imposed. Again, these requirements did already exist under the legal system of the State of Belgium before the Convention's existence and its adoption. In any case, we do believe that these requirements are not overly strict under the Convention and that they are consistent with the Convention's principles and purpose. Finally, article 9.3 of the Convention states that members of the public have access to administrative or judicial procedures to challenge acts and omissions by private persons and public authorities which contravene provisions of its national law relating to the environment "where they meet the criteria, if any, laid down in its national law." This corresponds with the concept of interest as stated in article 2.5 of the Convention ("non-governmental organizations promoting environmental protection and meeting any requirements under national law shall be deemed to have an interest"). 

With regard to the "requirement" for there to be moral or material damage in the case law, we'd like to point out that the Convention does not touch on the possible legal requirement under a state's legal system that a person's rights should be impaired before he or she can gain standing (see article 9, par. 2 (b) of the Convention). Just like an environmental NGOs can be held to this legal standard of impairment, the environmental NGO can be held to the standard of having to prove damages - which corresponds to being impaired. 
Finally, it should be noted that the expression of a right of access to justice implies that many institutional demands will have to be satisfied:  courts need to be established, financial means will need to be put at the court's disposal, norms and procedures need to be prescribed, etc. Consequently, limitations to the right of access to justice are inevitable. 

The European Court of Human Rights has in the context of the right of access to justice and the possible and permissible limitations to it, judged that: 

"a) Le droit d'accès aux tribunaux, garanti par l'article 6, §1, n'est pas absolu; il se prête à des limitations implicitement admises car il appelle de par sa nature même une réglementation par l'Etat, réglementation qui peut varier dans le temps et dans l'espace en fonction des besoins et des ressources de la communauté et des individues.

b) En élaborant pareille réglementation, les Etats contractants jouissent d'une certaine marge d'appréciation. Il appartient pourtant à la Cour de statuer en dernier ressort sur le respect des exigences de la Convention; elle doit se convaincre que les limitations appliquées ne restreignent pas l'accès ouvert à l'individu d'une manière ou à un point le droit s'en trouve atteint dans sa substance même.

c) En outre, pareille limitation ne se concilie avec l'article 6, §1 que si elle tend à un but légitime et s'il existe un rapport raisonnable de proportionnalité entre les moyens employés et le but visé." (European Court of Human Rights, 4 December 1995,  Bellet v. France, Publ. Cour Eur. D. H., Série A, vol. 333-B, §31).

7.  How are the requirements that in order to have standing, an NGO should have been in existence for 3 to 5 years and have its activities centered around a particular geographical location in conformity with article 3, paragraph 9?

The fact that a certain geographical linkage needs to exist between the applicant's activities and the challenged act, as well as the being into existence for a certain period of time, cannot only be found as requirements in certain legislation (paramount in the Law of 12 January 1993) but also in certain case law (where no legislation was involved which contained such temporal and geographical requirements).

We do believe that these requirements can be justified and that they are in conformity with article 3, paragraph 9 of the Convention. 

1.
With regard to the geographical condition

Article 2 of the Law of 12 January 1993 does require the organization concerned to describe in its articles of associations the geographical area of its activities. The Law does not explicitly state whether or not a connection needs to exist between the geographical area (as described in its articles of associations) and the act/omission which is targeted by the suspension action. However, the condition is installed with the purpose of creating such connection (see case law below). The creation of such connection is needed for obvious reasons. It goes without saying that local inhabitants are entitled to oppose the planned demolition of a monument, but foreign persons are not - notwithstanding their possible sympathy for the monument (see, M. STORME, "S'il y a action, il y a intérêt", in Bocken, H. (ed.), Vorderingsbevoegdheid voor milieuverenigingen, Brussel, 1988). 

The law further does not prescribe how the organization needs to describe its geographical area. The Courts have taken a broad view in this respect. The president of the Court of first instance of Brussels for example decided that it is sufficient that the working area of the organization can be found in the name of the organization itself (see decision dd. 23 December 1994, A.R. no 94/11503/A). 

It is widely recognised that the suspension action either relates to an act/omission which occurs (or occurred) within the area as described in the articles of associations or relates to an act/omission which occurs (or occurred) outside that area but having effects within the area. 

Further, there are no legal requirements which limit the geographical working area of the organization to a local level.  The 'Explanatory Memorandum' (Memorie van Toelichting/ Exposé des Motifs) to the Law of 12 January 1993 (Parl. St. Senaat 1990-1991, 1232-1)  does make a certain three-part division between umbrella organizations and local organizations as to that. 

(i)
Local problems (causes by an act/omission), which effects are confined to a local level, should be disputed by local organizations (i.e. organizations which have described there area of work as local). An illustration of this can be found in the opinion of the Advocate-General to the Council of State. In its opinion concerning the Deurganckdok (no A/A 94729/X-9704, V.Z.W. Bond Beter Leefmilieu / Vlaams Gewest), the AG stated that the legal claims of V.Z.W. Bond Beter Leefmilieu (or by nature reservations)  are inadmissible because these organizations are umbrella organizations, whilst the effects of the challenged decisions stay confined to only a part of the territory. The AG states on the other hand that local organizations could have acted, but neglected to do so. Having said that, there have been many cases where VZW nature reservations were admitted legal standing because they manage grounds which are situated near sites which present an environmental dispute (e.g. V.Z.W. Nature reservations were admitted manifold to demand compensation in case a town planning procedure was launched nearby a nature reservations they manage.

(ii) 
If the matter of fact (act/omission) is not local, neither in its cause nor in its effects, then an umbrella organization should act. 

(iii)
A local problem, with "transgressing effects" could be tackled by either an umbrella organization or a local organization. 

In any case, the case law has been quite flexible in applying this condition. 

One example of this flexibility is the decision of the president of the Court of first instance of Ghent dd. 27 August 1993 (T.M.R. 1994, p. 271). In this case an umbrella organization was allowed legal standing (together with a local organization) even though it acted against a problem that had a local cause and local effects, namely the vegetation and geographic relief change because of sludge dumping in a valuable agricultural area.

The Commission of judicial affairs of the House of representatives of the State of Belgium came to the conclusion that also with regard to this condition the Law of 1993 is being interpreted wide (Verslag Comm. Just., Parl. St. Senaat 1992-93, no 547-2, 3). 

2.
With regard to the temporal condition

Another condition, which the organization needs to fulfill under the Law of 1993, is that it must have existed for at least three years prior to filing suit. 

This condition was installed deliberately by the legislator with a view to prevent a flooding of the legal system by instant action groups which bring an action simply pour la besoin de la cause. The legislator indicated in the Memorie van Toelichting that it wants to prevent the fictitious establishment of VZWs with the only aim of launching a legal action (Parl. St. Senaat 1990-91, no 1232-1, 4). This condition curbs the practice of bringing actions purely in the interest of the law, while the applicant cannot benefit from. In other ways, and similar to the above discussed geographical condition, it aims at preventing the undesired actio popularis. 

The same goes for the five years requirement so as to challenge environmental permits of the authorities in the environmental licensing procedure before the Permanent Deputation of the Provincial Council or before the Flemish Government. 

With regard to the fact that certain legislation makes reference to the geographical activities of the applicant concerned and its period of existence, we would like to point out that article 3, paragraph 6 of the Convention does state that: "This Convention shall not require any derogation from existing rights of access to information, public participation in decision-making and access to justice in environmental matters". The Law of 13 January 1993 for example was enacted before the existence of the Convention. In other words, the Law of 13 January 1993 could not have taken into the account the Convention's specific stipulations. Besides, it should not be forgotten that the Law of 13 January 1993 created an action specifically tailored to the needs of environmental NGOs (injunction relief).

Notwithstanding article 3 of the Convention - which in the end only contains general provisions - we would like to emphasise that the specific article on access to justice of the Convention (i.e. article 9) does refer to a sufficient interest test and possible national criteria (see article 9, paragraph 3). Article 9 should then also been seen as a lex specialis and vis-à-vis article 3 (lex generalis). 

It is further important to bear in mind that the jurisdictional organization of the State of Belgium is characterized by a dual system, namely the existence of a jurisdictional power (as in the protection of civil rights) alongside an administrative jurisdiction (as in legal protection against the government). The fundamental articles in the Belgian Constitution (articles 144 and 145) which safeguard access to civil courts (as opposed to administrative courts) do not impose any temporal or geographical conditions as requirements for having legal standing. Thus to the extent that the Council of State (as the highest administrative court) would demand a certain geographical linkage, then the aggrieved party (e.g. an environmental NGO) can still turn to the civil court to have the contested decision declared illegal - without having a legal obligation of showing a geographical linkage. Even if civil courts do impose a certain degree of geographical linkage, then this condition is uphold in quite a flexible way (see above). 

We want to conclude by reiterating that clear temporal and geographical conditions can and should be installed to avoid the misuse of the right of action for environmental NGOs and to avoid gratuitous legal procedures. 

*

*

*

We trust the above meets your query. Please do not hesitate to contact us should you need any further clarifications.

Brussels, November 21, 2005
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