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I. Information on correspondent

Bond Beter Leefmilieu Vlaanderen VZW

Umbrella organization for environmental associations

Tweekerkenstraat 47

1000 Brussels

tel. 02 282 17 34-mobile phone: 0474 40 63 94

www.bondbeterleefmilieu.be
contact :Erik Grietens ( policy co-operator), e-mail : erik.grietens@bblv.be

II. State concerned

Belgium 

Summary

( I chose this text as intro because it illustrates very good the problem for (environmental)NGO’s to get a wide acces to justice in Belgium). This is also the same point of view of the Bond Beter Leefmilieu.
Non-governmental organizations (NGOs) and non-profit organizations which focus on issues of common public interest and collective interest – like the movement for environment and nature , the movement for peace, consumer associations, associations fighting poverty which is due to severe lack of opportunity or access to basic needs or associations fighting discrimination, movements for homosexuals and lesbians, movements for women’s rights,… - are often forced to use legal proceedings in order to realize their goals. The problem is that a claim brought by such organizations more often than not is declared inadmissible because no sufficient interest in bringing an action can be demonstrated. Indeed, under the Belgian judicial system the concept of “interest” is very narrowly interpreted, in the sense that one must prove that one suffers a "personal" and "direct" harm. This interpretation has been worked out in Belgian courts over several centuries. In case of violation of a common public interest or a collective interest it is of course not possible  to prove that one suffers a personal and direct harm. When one considers environmental damage (air pollution, waste pollution or water pollution, …), damage to nature areas, violation of consumer interests (e.g. Healthy food, genetic manipulation of food,…), threat to peace (e.g. Stocking of nuclear weapons, arms export,…), violation of human rights and women’s rights, social exclusion or discrimination of marginalised social groups (foreigners, disadvantaged groups, homosexuals and lesbians, …),… it becomes clear that general, non-personal and indirect interests are at stake. An organization which aims to defend those interests often does not have access to a procedure before a court of law because it cannot prove that it suffers a direct and personal harm. This applies to procedures before regular courts, as well as to an action instituted for damages parallel to prosecution before the criminal court and to procedures (especially injunction procedures) before the Council of State (Supreme Administrative Court of Belgium).

This state of affairs is unfair in a democratic nation based on the rule of law. Organizations that aim to protect a common public interest or a collective interest are an important part of our society. Moreover thanks to those organizations the population becomes more involved in various social developments. This way the organizations cause various relevant social goals to be sustained by the population. Examples are : fighting of racism, improvement of the environment, fighting social exclusion of marginalised social groups,… It is obvious that those organizations should – as a last resort - have full access to a procedure before a court of law.

Moreover, the “Aarhus-convention” has adopted the principle of better access to justice for NGOs ( non-governmental organizations). Belgium has ratified this convention in 1998. According to the convention all signatory member states shall give the public concerned – and also the NGOs - "wide access to justice"  and shall consider the establishment of appropriate mechanisms to remove or reduce barriers to access to justice. We think that the narrow interpretation of the concept “interest” under Belgian law constitutes a barrier to wide access to justice for organizations. Because of the case law of the Supreme Court of Belgium, NGOs cannot get access to justice.

We ask the Belgian federal government to allow organizations that aim to protect a common public interest or a collective interest to initiate a lawsuit based on this interest, to bring a civil action for damages parallel to prosecution before the criminal court and to have access to the Council of State (Supreme Administrative Court of Belgium) (also for an injunction procedure). In order to rectify the current situation, the federal government should work towards the modification of the Judicial Code, the Code of Criminal Procedure and the consolidated laws on the Council of State.

The case law of the 3 highest courts of Belgium is not the same. This fact does not ensure great legal certainty. The Council of State promotes its own interpretation of the concept “interest”. The Council of State holds that non-profit organizations should “ demonstrate that they have a clear individual, direct, immediate and lawful interest and they also must prove that they act in the required capacity.”  Based on this case law various claims of environmental groups have been declared inadmissible. On the other hand, if the lawsuit is initiated by a local action group meeting the requirements of a sufficient interest and a clearly defined operational area, the Council of State does recognize sufficient interest. The Court of Arbitration (the highest court which examines the constitutional legality of legislation) and the Council of State (Supreme Administrative Court) both distinguish between collective and general interests. This is why the correspondent would like to see an unequivocal interpretation of the law.
The case law of the Supreme Court differs from the case law of the Council of State. The Council of State is in favour of a broader interpretation, but even that interpretation is still too narrow.

Concluding, one can state that the specific, narrow interpretation of the judicial concept “interest” under Belgian case law constitutes a barrier for NGOs to get wide access to justice.  

IV. Nature of alleged non-compliance :

The corrrespondent hopes to prove that the outcome of Belgian case law and legislation does not comply with the third pillar of the Convention, i.e. ‘wide access to justice’ (article 9 of the Convention). We think that there are general, institutional inconsistencies regarding the principle of wide access to justice in Belgian legislation and case law. This is obvious when one considers various Belgian court cases in which organizations that aim to protect a collective interest are involved.

(The following text consists of a draft law lodged by Belgian senator Clotilde Nyssens who wants to legislate on the admissibility of lawsuits aiming at the defense of collective interests)
. ( also see annex 1)

This text illustrates the problems in Belgium regarding the inconsistency of Belgium law with the principles of the Aarhus Convention.

It is important to consider the Belgian case law and legislation regarding the interpretation of “interest” as defined by article 17 of the Belgian Judicial Code.

Under current Belgian law, a legally incorporated association is only entitled to initiate a lawsuit for a prejudice which affects the social goal it has envisaged at the time of its incorporation.

In case of lawsuits regarding civil responsability, article 17 of the Judicial Code states that “ the lawsuit (…) cannot be admitted if the claimant does not have the capacity and the interest to initiate the claim”. 

Article 3 of the preliminary chapter of the Code of Criminal Procedure states that “ the lawsuit instituted for compensation of damage caused by a crime (…) can only be initiated by the person who has suffered this damage”.

Article 63 of the Code of Criminal Procedure states that “ he who claims to have suffered damage caused by a criminal act, (…) can lodge a complaint with the competent investigating judge as a third civil party and he can claim damages”. As a consequence of the interpretation of those statutes by the Supreme Court, the lawsuits in defense of collective interests initiated by organizations are rejected.

However, those stipulations are somewhat tempered by some particular laws which grant a right of action in court to organizations that are entitled to act without authorization from their members, the most recent law being the law of 12 January 1993 which grants a limited right of action in court regarding the collective environmental interest which the organization aims to protect. In practice only a few organizations can use this right because there still is the problem of proving the right “interest” in the matter.

The Belgian Supreme Court has ruled that the interest has to be “personal and direct”, this means that it must be “individual”. The Court is of the opinion that the interest of a legal body “ [...] only consists of matters related to its existence or its material and moral possessions, in particular its assets, its honour and its reputation “. This way the Court wants to avoid that a legal body would benefit when it brings an action in court to defend a general interest as defined by its statutes. The Court also held “ that from the only fact that a legal body or a person pursues a goal, be it a statutory goal, does not follow that he has created an individual interest, since everybody can pursue any goal “. Those decisions are contrary to the ongoing developments in the lower courts which are in favour of lawsuits initiated by organizations. The decisions of the Supreme Court abruptly interrupt this development, rejecting the principle of a lawsuit in defense of collective interests.

The Council of State on the other hand has followed another line of reasoning in the same case. In the case of the same association, the Council of State has declared admissible the action for annulment brought by that association because “ associations for the protection of the environment that are motivated by ideal, collective interests rather than by their own interests are allowed to defend this interest“. Contrary to the case law of the Supreme Court, the case law of the Council of State, referring to article 20 of the Constitution which establishes the right of association, asserts that the statutory goal of the association can be the interest of the lawsuit, as meant by article 19 of the consolidated laws on the Council of State.

The problem is that the assessment of the admissibility of judicial procedures initiated by associations in defense of collective interests varies widely depending on whether the assessment is done by the Supreme Court, the Council of State or the Court of Arbitration. It would serve legal certainty in Belgium if the Belgian legislation were synchronized, in conformity with the provisions of the Aarhus Convention. As stated above, the case law of the Council of State is less strict than the case law of the Supreme Court, but we think that it is still too strict. It is worth mentioning that if the Council of State declares admissible a lawsuit initiated by an association or an environmental organization, this almost always happens on the basis of a “property interest”. This means that this environmental organization can initiate a judicial procedure because its property was somehow damaged, in the judicial sense that “ it is difficult to ensure equitable redress for the harm” ( this refers to harm to a nature area which the organization owns or manages). We think that this is a serious restriction and a barrier to access to justice for environmental organizations.

The Belgian legislation is lagging behind other countries’ legislation which offer ample possibilities to initiate judicial procedures in defense of collective interests. In this respect we refer to the American class actions or to the “recours collectif” in Quebec, which even provides a special fund in support of collective lawsuits. Even closer to Belgium, already in 1973 the French legislators have made a decisive step forward in this area. Also in the Netherlands exists a draft law on the insertion of a new article 3.11.8a into the new Civil Code which states : “ a legal body having unlimited legal capacity which, in conformity with its statutes, defends the interests of third persons, is allowed to initiate a judicial procedure on condition that this is necessary in order to defend the protection of this interest and it can demand that an act is declared unlawful or an unlawful act is prohibited”. Even in Italy and in Portugal NGOs are allowed to initiate a judicial procedure, based purely on the statutory goals of the organization, in order to protect their statutory interests. In Portugal this principle is even incorporated in the constitution.

These examples illustrate that Belgian law lags behind, and this fact has been ascertained and denounced by many professors of law. Following the developments in our society, many professors of law in Belgium are conscious of the growing necessity to enlarge the existing possibilities for initiating a judicial procedure by associations which defend collective interests.

Moreover, access to justice is difficult : people belonging to a marginalised population group do not succeed in obtaining respect for their legitimate interests from the courts and this constitutes one of the aspects of their marginality. Access to justice supposes the removal of many barriers. A Belgian author ( F. Rigaux) writes that : “The insufficient access to justice will lead to an intolerable situation : those who need justice and whose only asset is their right under the law are the ones who expercience difficulties to access justice “.

Many groups aim to fight the abovementioned exclusion. Many aspects of this exclusion have a collective and structural dimension. If these matters are not brought before the court, no judge will ever rule on this matter. Socially excluded people can overcome the many barriers to access to justice if they act as a group. Moreover it would be better for a democracy if the citizens take up responsibilities through associations that have access to justice in defense of an interest which is above the stricly individual level. A person will identify more with the State as a citizen. Allowing associations access to justice is perfectly compatible with the Belgian Constitution which guarantees the freedom of association.

Finally we would like to point out that associations are a corner stone of our social organization and that the judicial world should accept this fact. This is why legislators should act. The recognition of a lawsuit in defense of collective interests would bring a lot of benefits like the enhancement of legal certainty and the preventive effect on industries and authorities with regard to environmental matters.

In the enumeration of the following cases “wide access to justice” as required by article 9 of the Aarhus Convention is not recognized. As stated above, this correspondent is of the opinion that this is a result of a general, institutional and a too strict interpretation under Belgian law, doctrine and case law of the judicial concept (having) “interest” (in the matter). According to the correspondent the rights of legal bodies with regard to “access to justice” are violated ( see cases below) and this is a result of a general institutional barrier in Belgian law, i.e. a too strict interpretation of the concept “interest”. The ‘case law’ constitutes a big part of the problem.

VI. Use of domestic remedies or other international procedures

A procedure to remedy the non-compliance of Belgian case law and legislation with the principles of the Aarhus convention does not exist yet. But there are some politicians, Flemish and federal members of parliament and some senators who have looked into this problem of a too strict interpretation under Belgian law and case law of the concept “interest”. This is illustrated by the draft law of Ms Clotilde Nyssens, which would amend some articles of the Judicial Code. (This draft law is added in an appendix to the communication of the problem ( appendix 1).

Also environmental organizations have been lobbying for a change of the legislation for several years.

Another reason why no real procedure exists can partly be blamed on the fact that legislators have adopted a law in 1993 which allows a limited access to a judicial procedure in environmental cases, the so-called “environmental right to obtain a suspension of an activity which harms the environment” . This was a right to initiate a judicial procedure in order to protect the environment. One wanted to meet the demands of environmental associations. In practice this environmental right to obtain a suspension of an activity which harms the environment has become a “fit all”  legal instrument which is used whenever other procedures cannot be initiated e.g. because of their too stringent time limits. This deviates from the original goal of the law on an environmental right to obtain a suspension of an activity which harms the environment, because the original goal was to allow environmental associations access to justice.
 Only very few organizations can use this legal instrument.

This is why demands for legislation regarding this matter slowed down because during the first years associations thought that they had sufficient access to justice. In practice this legal instrument is not good enough. After having sent this communication to the Compliance Committee, a file will be sent to politicians who are active in this field. The correspondent wants to exert pressure on Belgian politicians in order to (re)open the file regarding the right to go to a court in defense of collective interests. It is our intention to present a new draft law regarding this problem. Also the Bond Beter Leefmilieu will organize a seminar for the concerned public in order to present this draft law.

By sending this communication the correspondent uses a second channel in order to exert pressure on the Belgian Government to amend its legislation regarding the right to go to court in defense of collective interests.

Regarding :

Admissibility of the claim of NGOs in judicial proceedings in Belgium in the framework of the Aarhus Convention (Article 9 : “access to justice”)

ENUMERATION OF BELGIAN CASES

( To the Compliance Committee : on the Belgian website of the Council of State (= the highest administrative court in Belgium) one can find many other cases in which  i) the Bond Beter Leefmilieu Vlaanderen is a party and  
 ii) where lawsuits are systematically declared inadmissible because of lack of the required “interest”. The reasoning of the courts to reject admissibility of the claim is always more or less the same. This is why not all cases are mentioned in this Communication.)

(http://www.raadvst-consetat.be/Nl/search_nl.htm)

(Type “Bond Beter Leefmilieu” in the search query) 
The appendixes are summaries of translated cases. I did not found the arrests in English or French, so I translated them. Therefore they are a bit shorter then the original arrests. I marked the most relevant parts of the arrests.   
There are 2 arrests in French ( I didn’t find them in English) where I didn’t mark the most relevant parts ( I only find them in a pdf-file). They are worth reading as a whole.             
  

1) Summary of the case: ( see appendix 4 )

-In 1998 the Bond Beter Leefmilieu and the Werkgroep Natuurreservaten Linkeroever-Waasland lodged a request for suspension of execution before the Council of State. Suspension of execution was requested regarding  :

(1) the decree of the Flemish government of 23 June 1998 amending the decree of the Flemish government of 17 October 1988 establishing  specially protected zones for the conservation of birds (promulgated in the State Gazette of 25 Juli 1998)

(2) the decree of the Flemish government of 23 June 1998 provisionally establishing the draft plan partly amending the regional plan Sint-Niklaas-Lokeren on the territory of the municipalities Beveren, Kruibeke en Lokeren    (promulgated in the State Gazette of 8 August 1998)

This case is related to the building of the Deurganck dock and the resulting disappearance of the village of Doel ( expansion of the port of Antwerp).

A request for temporary injunction was lodged with the Council of State. The Council of State decided that the lawsuit to suspend the execution is only admissible with regard to the first disputed decision because according to the Council of State there is no connection between both decisions. (The lawyers acting for the associations had asked to put both lawsuits in suspension of execution in one request).

The associations argued that, as far as the association “Werkgroep Natuurreservaten Linkeroever-Waasland” is concerned, the execution of the decrees would result in substantial damage which is difficult to repair because according to the statutes of this association, on the teritory of the municipalities of Antwerp, Beveren, Zwijndrecht, Kruibeke and Sint-Gillis-Waas, it aims to take care of :

(a) conservation and expansion of nature areas; 

(b) protection of the environment; 

(c) scientific study and the protection of fauna and flora

(d) collect information on the environment and nature, and sharing this information with its members and with the population, in the form of magazines or otherwise.

The execution of the decrees would result in harming and seriously restricting the goals and the activities of the association. In defense of both associations, especially with regard to the association Werkgroep, it was argued that they would suffer serious personal damage which is difficult to repair. This implicates that they have a sufficient interest. But it was also argued that a significant reduction of the territory of the nature area in itself, causing the reduction of a study area for the study of birds (damage suffered by the association “Werkgroep Natuurreservaten Linkeroever-Waasland”) would constitute a serious damage which is difficult to repair. It was also argued that both decrees do not, in anyway, protect one of the most valuable nature areas.

The Council of State did not follow this reasoning. The Council of State held that there are not enough clear and concrete data which would demonstrate that the immediate execution of the decree causes the association to suffer serious damage to the fulfillment of its statutory goal which is difficult to repair. The Council of State ruled that there is no serious damage which is difficult to repair.

(V. Provisions of the Convention relevant for the communication.)
Relevant articles :      9.2       2.5      9.5

Correspondent’s claim ( ‘III. Facts of the communication’ ) :

We are of the opinion that the principle of “wide access to justice” has been violated. Once again there is this discussion about who is the “public concerned”, and who has a sufficient interest. We think that the Convention is clear on this point and this is why we refer to article 2.5 of the Convention. The ruling of the Council of State does not seem to be in conformity with the philosophy, the ‘ratio legis’ of the Convention. We refer to the general provisions of the Convention which focus on the various roles that citizens, the private sector and NGOs play in the protection of the environment. In other cases and especially in the abovementioned case it becomes clear what role an NGO like the Bond Beter Leefmilieu can play,i.e. act when environmental interests are affected or threatened. If Belgian case law and legislation systematically prohibits associations to play this role, one can state that the Belgian government, although it has ratified the Convention, does not comply with some provisions of the Convention. In this respect I would like to refer to article 9.5 of the Convention regarding the responsibility of the states to establish appropriate assistance mechanisms to remove or reduce barriers to access to justice.
An additional element in this case makes one frown : parliament voted an emergency decree because the port constructions had to be halted by order of the court.

This decree amended the regional plan and allowed the construction to continue because this emergency decree of parliament specified that port constructions are “of great general interest”. This is remarkable because a lawsuit by the Bond Beter Leefmilieu had previously been declared inadmissible because the judge decided that this was a “a local case.”

This is a contradiction which should be analyzed and studied, but this has not been done yet.

2) Summary of the case:
In 1991 the environmental association Bond Beter Leefmilieu challenged the Comprehensive Zoning Plan of the municipality of Roeselare before the Council of State. In this plan ( which deviates from the regional plan) several new industrial areas were established ( at the expense of nature and open spaces). The claim for suspension was declared inadmissible because the environmental association could not demonstrate that there was “personal or specific damage”. In 2000 the adviser to the Council of State (the auditor) gave his advice prior to the final decision of the Council of State. The auditor was partly in favour of the claim of the environmental association and he proposed to annul the Comprehensive Zoning Plan as far as three new industrial areas are concerned. In the meantime however two of those industrial areas were already functioning and the decision of the Council of State regarding those areas was superseded by the facts.

(V. Provisions of the Convention relevant for the communication.)

2.5,  3.1,  3.9,  9.1,  9.2(b)

Correspondent’s claim ( ‘III. Facts of the communication’ ) :

Violation of article 9 of the Convention of Aarhus : the association has an interest as defined in article 9 and in article 2, paragraph 5. Also article 3 paragraph 1 specifies that each Party shall take the necessary legislative, regulatory and other measures to implement the provisions of this Convention concerning access to justice. It can be argued that the strict interpretation under Belgian case law and legislation of the concept “interest” constitutes a legislative measure which could be modified in favour of a wider access to justice. One can also state that the Belgian State does not comply with this provision. The correspondent is of the opinion that the Belgian case law is not in conformity with the pillars of the Convention.

3) Summary of the case:

The notorious case of Opgrimbie. Also in this case the claim for suspension was declared inadmissible because a serious damage which is difficult to repair could not be demonstrated. This is why one had to wait for the decision on the substance of the application. The Council of State has annulled the building permit ( five years after the facts ! ), but in the meantime the construction of the buildings was completed. This was a pat situation and an accomplished fact. This could have been prevented if the injunction procedure had been declared admissible. This has not happened because of the strict interpretation by the court of the concept “interest”

(V. Provisions of the Convention relevant for the communication.)
relevant articles:  9.1,   9.2,   9.3,     9.5,     2.5

Correspondent’s claim ( ‘III. Facts of the communication’) :


We are of the opninion that the principle of “wide access to justice” was violated. Once again there is an institutional barrier in the Belgian legislation, namely the requirement to demonstrate serious damage which is difficult to repair. Because of this requirement an NGO has no access to a expeditious administrative procedure. We think that this is a direct violation of almost the entire article 9 of the Convention. One could argue (as above) that the Convention also refers to “national legislation”. This could be held, but in that case one could violate every provision of the Convention. Any person subject to the law - and in this case this includes the Belgian State which has to implement the provisions of the Convention, must respect the underlying philosophy of a law (ratio legis). According to the correspondent, the underlying philosophy of the Convention of Aarhus consists precisely in facilitating access to justice in environmental matters, especially for NGOs. The Convention affirms this in its article 9, paragraph 2 b (…within the scope of the relevant provisions of this Convention …) and this is also specified in the introduction in which the legislative bodies of each Party are invited to implement the principles of the Convention. The correspondent is of the opinion that the legislative bodies of Belgium do not implement the provisions of the Convention because they prefer a very strict interpretation of the concept “interest”.

Also the fact that a decision is only made 5 years after the facts is not in conformity with …an expeditious procedure established by law….

4) Summary of the case: ( zie appendix 3 )

In 2002 the Bond Beter Leefmilieu lodged a request for suspension of execution of :

 (1) a decree of the Flemish Minister of Finance and Budget, Innovation, Media and Spatial Planning approving a particular regional zoning plan established by the municipality of Sint-Lievens-Houtem, with regard to a subsidiary plan of the public limited company NV FONCK-DEHENNIN.

(2) a decision of the municipal authorities of the municipality of Sint-Lievens-Houtem approving constructions, expansions, demolitions, adaptations and other works by the same NV FONCK-DEHENNIN company and    

 (3) a decision of the municipal authorities of the municipality of Sint-Lievens-Houtem issuing a license to the NV FONCK-DEHENNIN company to build a water-purifying plant.

The Council of State held that the claim for suspension was inadmissible because “…the statutory goal of the Bond (“conservation, protection and improvement of the human and natural environment”) is general and wide to such an extent that it really covers the living environment of everybody in all its facets and that because of this absolutely general scope, an action in annulment and a claim for suspension would be an actio popularis.”

The Council of State also follows the following weird reasoning: 

“that an“umbrella” organization ( and the Bond is such an organization) does not have the required capacity to act for interests which are specific interests of one of the member-associations of the federation; the disputed decisions affect mere local interests and cannot be challenged by an umbrella organization of environmental associations and that the applicant ( de Bond) does not demonstrate the required interest,….”

(V. Provisions of the Convention relevant for the communication.)
Relevant articles: 2.5,      9.2

Correspondent’s claim ( ‘III. Facts of the communication’ ) :

Again a violation of article 2, paragraph 5 which defines the “public concerned” as “the public affected or likely to be affected by, or having an interest in, the environmental decision-making ; for the purposes of this definition, non-governmental organizations promoting environmental protection and meeting any requirements under national law shall be deemed to have an interest.” The article implicitly states that an NGO that promotes environmental protection is, by definition, “public concerned” and following this definition, it has a sufficient interest. According to the correspondent the underlying philosophy of the Convention of Aarhus is not respected in Belgium because of the strict interpretation. Also article 9.2, which refers to the definition specified in article 2.5, is violated. 

The Convention repeatedly deals with wide acces to justice and not mere access. In view of this emphasis on wide access and considering that the Convention states that all Parties shall establish appropriate assistance mechanisms to remove or reduce financial and other barriers to access to justice, it becomes clear that the Belgian interpretation of the concept “interest” is not a broad interpretation as encouraged by article 9.

Also the line of reasoning of the judge who established that a local interest (plans regarding Sint Lievens Houtem) cannot be the interest of an umbrella organization is in our opinion wrong.

Luckily the Bond Beter Leefmilieu was so smart as to cooperate in this case with a local resident who indeed suffered direct serious damage which is difficult to repair because of the possible granting of a permit to the NV FONCK-DEHENNIN company. This is why the Council of State ordered the suspension of execution of the ministerial decree and also of the decision of the municipal authorities. But this only happened because of the presence of a local resident who initiated a lawsuit with regard to the disputed decisions of the Flemish minister and the decision of the municipal authorities.

5) Summary of the case

Corr. Ieper, 21 September 1998,T.M.R., 2000, 144, note G. VAN HOORICK ( see appendix 5)

The accused is sentenced under criminal law because of infringement of the Royal Decree of 9 September 1981 (poisoning of game animals). The court held that the third civil party who is the hunting right holder must be compensated for the damage caused by the loss of wood pigeons, pheasants en partridges even though the game is considered a “res nullius”. The court awarded compensation of a symbolic amount of 1 BEF to the gamekeeper. Two associations claimed damages : the VZW “De Wildbeheereenheid” and the VZW “Het Koninklijk Belgisch Verbond voor de Bescherming van de Vogels”. The court awarded compensation to the VZW “ De Wildbeheereenheid” because it held that this party had suffered direct and personal damage to its property. The game population owned by the non-profit organization (VZW) was depleted so the association suffered direct personal harm. The court held that claim of the other party (VZW “ Het Koninklijk Belgisch Verbond voor de Bescherming van de Vogels”) is not admissible. The court held that this association claimed damages for the violation of the interests it aims to protect in conformity with its statutory goals and that the association did not claim a compensation for material or moral damages. In Belgium only material or moral damage constitutes an interest.

(V. Provisions of the Convention relevant for the communication.)
Relevant articles :    2.5    9.2(b)

Correspondent’s claim ( ‘ III.Facts of the communication’ ) :

Again there is a violation of these articles. The Convention clearly states who is an interested party in environmental matters. In the abovementioned case the line of reasoning of Belgian courts with regard to having a sufficient interest becomes clear. One can only feel relieved that in this case another Belgian association did have a sufficient interest according to Belgian law. In our opinion it should have been sufficient for the association VZW “Koninklijk Belgisch Verbond voor de Bescherming van de Vogels” to institute proceedings and that this association has a sufficient interest based only on the fact that it is an NGO that has an interest in the environmental decision-making (art 2.5) and therefore is “public concerned”.

6) Summary of the case (see appendix 6, “ Belgium Case 3”) :

Around the year 2000, the regulation regarding the zonal plan of the town of Liege was amended by the Walloon Region in order to allow the installation of a landfill site  on a territory which is called “Sur Hez”. This site is of great biological importance especially because of a particular species of frog which lives in that area. Three environmental organizations ( Reserves naturelles, WWF België and Aves) aiming to protect the area, instituted proceedings before the Council of State to suspend the spatial planning of the area. Before the Council of State they tried to demonstrate their personal and direct interest based on their statutory goals. They also requested the Council of State to consider article 9 of the Aarhus Convention ( and article 10 of the Convention of Rio). As usual, the Council of State ruled that the statutory goals of the 3 NGOs do not differ from the public interest and therefore cannot be considered as a personal and direct interest. Consequently, their lawuits were declared inadmissible. Their statutory goals were the promotion of nature conservation and the creation and protection of nature reserves ( VZW Reserves naturelles), the conservation of wild fauna and the protection of wild birds ( VZW Aves) and the promotion of the conservation of fauna, flora, sites, waters, soil and other natural resources in Belgium as well as in other parts of the world ( VZW WWF Belgium).

One can conclude that the Council of State has only investigated the difference between the public interest and the statutory goals of the 3 organizations. The Council of State has not referred to article 9 of the Convention of Aarhus nor has it referred to the representativity ctiteria ( law of 1993 ).

(V. Provisions of the Convention relevant for the communication.)
Relevant artikels :         art.9.2   en  art.3

Correspondent’s claim ( ‘III. Facts of the communication’ ) :

Again one encounters the problem of a personal and direct interest with regard to (environmental) organizations. Also it becomes clear that almost never organizations can demonstrate their interest by referring to their statutory goals. The correspondent is of the opinion that this is not necessary because article 9 and other provisions of the Convention of Aarhus are clear. We think that the Convention clearly defines in its art.9.2 what constitutes a sufficient interest and who is the public concerned. The Convention also states that wide access to justice shall be given. We think that the very strict interpretation of the concept “interest” constitutes a barrier to wide access to justice for NGOs and we also think that this interpretation is not in confirmity with the Convention of Aarhus.

7) Summary of the case ( see appendix 6, “ Belgium Case 1” ):

This case concerns the allocation of the domain “Eikendael”, in Brasschaat. This domain has high ecological value. The owner of the Eikendael domain, the S.A. Sipedic company had planned to build apartment blocks for senior citizens on the domain. The zoning plan was modified so that utilization of the domain was altered. This way it became possible to build apartments over there. The non-profit organization A.S.B.L Werkgroep voor milieubeheer Brasschaat, that wanted to protect the area, challenged the new zoning plan by instituting proceedings before the Council of State. Before the Council of State one must demonstrate a personal and direct interest and an environmental organization has to be representative of the interest it defends. In this case the Council of state ruled that the environmental organization was representative of the interest it defends and it was allowed access to the administrative procedure. At the same time the Werkgroep voor milieubeheer Brasschaat had also instituted proceedings before the civil court, independently of the administrative procedure. The civil court’s decision differed from the decision of the Council of State. The civil court ruled that the statutory goal of an organization cannot be considered a personal and direct interest. The court held that a legal body is only allowed to invoke material and moral rights as a direct and personal interest, not the statutory goals of that legal body. In vain the Werkgroep argued that in another procedure ( before the Council of State) its direct and personal interest was recognized. Finally the apartment blocks were built on the domain Eikendael.

(V. Provisions of the Convention relevant for the communication.)
Relevant articles :          art.9.2 (b) en art.2.5  

Correspondent’s claim ( ‘ III.Facts of the communication’ ) :

Violation of articles 9 en 2.5 ( which are related). The complicated reasonings of both courts, in particular of the civil court, violate the Convention of Aarhus. It can be argued that the decision is not in conformity with the abovementioned articles. The notion of “wide access to justice” contrasts with the reasoning of the court. We reiterate that according to the Convention of Aarhus, art. 9.2(b) the Werkgroep voor milieubeheer Brasschaat has indeed a sufficient interest and therefore constitutes a “public concerned”, which gives it the right to institute proceedings.

8) Summary of the case ( see appendix 6, “ Belgium Case 2”) :

In the year 2000 in Wallonia, an individual person and a legal body ( the Walloon environmental organization ASBL Inter-Environnement) requested the president of the court to suspend all flights between 22:00 hrs and 7:00 hrs at the airport of Bierset. They instituted an expeditious procedure which was created by the law of 1993 regarding the right of claim of non-profit environmental organizations. The defense argued that a legal body is not allowed to use its statutory goals in order to have access to a civil court. The president of the court ruled that the case was not urgent enough to be judged in an expeditious procedure. The case is still pending before the usual court in 2002.

(V. Provisions of the Convention relevant for the communication.)
Relevant :            art.9(2)

Correspondent’s claim ( ‘III. Facts of the communication’ ) :

Article 9.1 deals with “… an expeditious procedure that is free of charge or inexpensive …”. As stated above this procedure exists in Belgium (administrative injunction procedure or a right of action in court for environmental NGOs under the 1993 law on the environmental right to obtain a suspension of an activity which harms the environment), but in practice it is more difficult. In reality only a few environmental organizations can use this procedure and environmental organizations have limited access to justice. This is not in conformity with article 9 of the Convention of Aarhus.

9) Summary of the case ( see appendix 7 )

Non-profit organization Grez-Doiceau (plaintiff)

Versus the municipality of Grez-Doiceau and the Walloon region.

The VZW requested the annulment of the building permit issued on 04/02/03 by the college of the Mayor and Aldermen of the municipality of Grez-Doiceau to the public limited company NV Immobilière du Château, regarding : equipping annexes to an existing building of a property located on the rue Florival,  modification of volume and height, modification of openings for windows and doors, installing a ventilation system and building a new house.

The original building permit concerned the renovation of the annexes to a rural residence, which was located in the village centre and also regarding the equipment of two residences in those annexes. Owing to the derelict state of the annexes they were demolished and rebuilt; an official report was drawn up by the authorities because the new building was not in conformity with the requirements of the building permit : the volumes and the height of the annexes had been modified, several openings for doors and windows had been modified, and the required ventilation system was not installed. The public limited company requested a new permit for the demolition and the re-building and also for the works mentioned in the official report and for the building of a third house in the annexes.

Since the project is located in a wooded area, a dispensation from article 111 of the Code Wallon was needed; a public inquiry was held from 17 to 31 October 2002. Against this project 21 notices of objection were lodged, of which one by the plaintiff, and two letters in favour of the project were sent. Thirteen notices of objection were written on printed forms which had been distributed by a member of the municipal council who is also a board member of the non-profit organization, plaintiff since 01/08/0/2002.

The following main reasons were mentioned in the notices of objection :

· the existence of building aligment regulations and the absence of a safe sidewalk

· the increase of volume, alteration of the utilization (rural annexes modified into residences) and the construction of a new building 

· demolition of rural annexes and rebuilding of residences without a permit

· lack of conformity between the request of the applicant (request to allow the demolition, re-building, new openings for windows and doors, installation of a ventilation system and the equipment of 3 residences) and the subject of the public enquiry.

On 04/02/03 the municipal authorities issue the permit. The building of a third residence is refused but the other works are allowed. This constitutes the disputed act.

In a letter dated 11/02/03 the municipal authorities inform the plaintiff of its decision. No copy of the disputed act was attached to the letter; the letter did not contain the legal provisions specified by article 19, al.12 of the laws regarding the Council of State.

Considering that the plaintiff argues that the disputed act harms the public interest – as mentioned in his statutes –; 

Considering that asscociations promoting the protection of the environment are allowed to institute proceedings before the Council of State if they meet the requirements imposed on all individual persons or legal bodies, to wit demonstrate a direct, personal and legal interest; if their actions are based on their statutory goals and those goals are not the same as the public interest nor the personal interest of their members;

Considering that the social interest of the plaintiff is very broad and that this interest does not differ from the public interest;

Considering that the plaintiff in his last report tries to demonstrate that construction of buildings is an integral part of the environment according to plaintiff’s statutes, but that this does not matter in this case;

Considering that the plaintiff argues that his statutes allow him to legally institute proceedings before the Council of State and give him the right to request the annulment of the disputed permit;

Considering that in this case the plaintiff does not have a personal interest in the disputed permit, bearing in mind the statutory goals and the public interest, the meaning of this in the statutes of the petitioning associatian, that the appeal is not admissible.

 (V. Provisions of the Convention relevant for the communication.)
Relevant articles :    2.5    9.2(b)

Correspondent’s claim ( ‘III. Facts of the communication’ ) :

According to the correspondent this once again constitutes a violation of the abovementioned articles. According to the correspondent the interpretation of “interest” constitutes once again a barrier to access to justice for the association VZW. We are of the opinion that article 2.5 of the Convention of Aarhus should suffice for an organization to have a sufficient interest and therefore to institute proceedings. The reasonings of the courts with regard to  collective and public interest are disputable in the light of the Convention. Wide access to justice is once again hindered by the interpretation of the concept “interest”.

11) Summary of the case

On 21 October 2002, the non-profit organization vzw NATUURPUNT-WASE LINKERSCHELDEOEVER initiated proceedings to suspend the execution of a building permit issued by the municipal authorities of the municipality Beveren to the public limited company n.v. VAN WELLEN. This permit was issued for the building of an asphalt and cement industrial plant in Beveren. The operating range of this association was clearly defined in its statutes. The area of the disputed act (the building of an asphalt and cement industrial plant) was located in the operational area of the association. The association also argued that during the public enquiry no environmental effects report was added to the file. The association requested the suspension of the permit because its statutory goals would be harmed. Also the association Bond Beter Leefmilieu instituted proceedings to suspend the permit. The court held that the goals of the association are of a absolutely general nature and the court ruled that the claim for suspension was not admissible. The court held that the works were ‘specific’ and located in a specific place and concerned a specific goal. Therefore this does not concern a general act with regard to the operational area of the association and this is why the court held that the claim was not admissible. The court was also of the opinion that the association did not make it clear that the disputed permit would reduce the value of its statutory goals.

(V. Provisions of the Convention relevant for the communication.)
Relevant :  2.5     9.2 (b)        9.3

Correspondent’s claim: ( ‘III. Facts of the communication’ ) 

We are of the opinion that the abovementioned articles of the Convention of Aarhus are violated.

Considering the norms of Belgian case law it is understandable that the Council of State rules that the claim for suspension by the Bond Beter Leefmilieu is not admissible. The statutory operational area of the Bond is all of Flanders and the Council of State ruled that the Bond did not fulfil the criteria for admissibility, which are based on considerations of geographical location. This is why the Council of State ruled that there is a lack of interest. It is much less understandable that the Council of State ruled that the claim by the association vzw NATUURPUNT-WASE LINKERSCHELDEOEVER also did not fulfil the criteria for admissibility, which are based on considerations of geographical location. The Council of State repeats its ruling on the inadmissibility of the claim by the BBL. We are of the opinion that the operational area of the association, as defined by its statutes, covers the area where the execution of the disputed permit takes place and that therefore the geographical criteria are fulfilled. This is why it seems logical that there is an ‘interest’. Apparently the Council of State also uses other criteria which are not clear to us.

12) Summary of the case

The non-profit organizations v.z.w. NATUURRESERVATEN, VERENIGING VOOR BOS IN VLAANDEREN, v.z.w. VERENIGING VOOR BOS IN VLAANDEREN, v.z.w. BOND BETER LEEFMILIEU VLAANDEREN and Jan VAN REUSEL acting for the municipality of MAASMECHELEN, have instituted proceedings to suspend the execution of the decree of 13 April 2001 of the Flemish minister of Economy, Spatial Planning and Media. This decree rejected the appeal of the authorized cicil servant and issued a building permit to Paul SCHRUERS, acting for the bishopry, to build a monastery with annexes on a plot of land located in Maasmechelen. The Council of State ruled “that the alleged general damage to a habitat of birds does not constitute a sufficient personal damage which is related to this case.” The Council of State held that there was no personal damage which is difficult to repair. The environmental organizations based their claim on their statutory goals in order to demonstrate their interest. As usual, the Council of State rejected those arguments because “there was no effect on the realization of the statutory purposes of the organizations since those statutory purposes are too broad”. This boils down to the following : the Council of State ruled that it was not clear that an immediate execution of the disputed decision would cause the non-profit organizations to suffer damage which is difficult to repair.

(V. Provisions of the Convention relevant for the communication.)
Relevant articles :  2.5             9.2(b)           9.3           9.5

Correspondent’s claim: ( ‘III. Facts of the communication’ )

This is the core problem. The enormous contradiction between the obvious public or collective interest of an environmental organization based on its statutory goals versus the strict interpretation by the Council of State regarding having an ‘interest’ in a case. The Council of State requires a personal damage which is difficult to repair, but the environmental organization aims to protect a collective interest because the (living) environment is a collective interest. Because of this strict interpretation by Belgian case law rather than by Belgian statutes it becomes very difficult for environmental organizations in Belgium to even think about instituting proceedings. Access to justice is systematically hindered by the strict requirements of Belgian case law and Belgian legislation with regard to having an ‘interest’. We – as an environmental organization - are of the opinion that this narrow access to justice is caused by an institutional mechanism which favours economical interests instead of ecological interests. When compared to other European countries and especially “common law” systems, Belgium lags behind with regard to the concept ‘interest’. The correspondent is of the opinion that the strict interpretation of the concept ‘interest’ by high courts and courts constitutes a systematic barrier to access to justice. Article 9.5 states that “each Party …. shall consider the establishment of appropriate assistance mechanisms to remove or reduce financial and other barriers to access to justice.” We are of the opinion that this means that the Belgian State should remedy the systematic denial of the right of (environmental) associations to have access to justice ( like its interpretation of the concept ‘interest’.

-Appendix 1 : 

Draft law on an amendment to article 17 of the Code of Civil Procedure and to article 3 of the preliminary title of the Code of Criminal Procedure aiming to allow associations to institute proceedings to defend collective interests, extraordinary session of the Senate, 9 July 2003, lodged by Ms Clotilde Nyssens

-Appendix 2 : 

°article 17 of the Judicial Code :

“the lawsuit (…) cannot be admitted if the claimant does not have the capacity and the interest to initiate the claim”

°article 18 of the Judicial Code :

“The interest should be a direct and immediate interest. The claim can be admitted if it is instituted (even in order to obtain a right) in order to prohibit the violation of a seriously threatened right”

(author’s note : According to Belgian case law this interest should always be a “direct” and “personal” damage)

°article 3 of the Code of Criminal Procedure :

“A claim for damage caused by a criminal act should be instituted by the person(s) who have suffered damage”

°article 63 of the Code of Criminal Procedure :

“He who claims to suffer damage caused by a criminal act, can lodge a complaint with the investigating judge and claim financial compensation.”

°In order to initiate proceedings before the Council of State, a damage which is difficult to repair should be demonstrated ( article 17 consolidated laws on the Council of State). This court always interpretes this damage  as a personal or specific damage.
-Appendix 3 : decision of the Council of State, section administration no. 117.681 dated 28 March 2003 in case no A. 125.960/X-11.094

-Appendix 4 : decision of the Council of State, section administration no. 87.879 dated 7 June 2000 in case no A. 80.375/X-8447

-Appendix 5 : decision of the criminal court of Ieper, 21 September 1998, Tijdschrift Milieurecht., 2000, 144, noot G. VAN HOORICK

-Appendix 6 : a couple of Belgian case studies from the “Handbook on access to justice under the Aarhus Convention” (256 pages, March 2003, ISBN: 963 9424 28 5)

-Appendix 7 : decision of the Council of State, section administration no. 135.408 dated 24 September 2004

-Appendix 8 : decision of the Council of State, section administration no 105.340 dated 29 

March 2002, in the case no A.106.758/X-10.413

� Platformtext “Recht op recht; oproep voor een betere toegang tot het gerecht voor ngo’s”, Forum voor Vredesactie, 2003 (� HYPERLINK "http://www.vredesactie.be/page.php?page=rechtoprecht" ��http://www.vredesactie.be/page.php?page=rechtoprecht�) 


� Draft law on an amendment to article 17 of the Code of Civil Procedure and to article 3 of the preliminary title of the Code of Criminal Procedure aiming to allow associations to institute proceedings to defend collective interests, extraordinary session of the Senate, 9 July 2003, lodged by Ms Clotilde Nyssens


(http://www.senate.be/www/?Mival=/publications/viewPubDoc&TID=50331728&LANG=fr)
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