APPENDIX 4
Council of state, section administration
Arrest 
nr.87.879 of june 7, 2000

in de case A. 80.375/X-8447

Council of State, 10th chamber

Considering the petition presented on September 23, 1998 by the non profit association WERKGROEP NATUURRESERVATEN LINKEROEVER-WAASLAND and the non profit association BOND BETER LEEFMILIEU to require the suspension of the execution of :
1. the decision of the Flemish government of June 23, 1998 to the amendment of the decree of the Flemish government, dated October 17, 1988, to declare the special vulnerable zones within de meaning of article 4 of the directives 79/409/EEG of the Council of April 2, 1979 with regard to the conservation of wild birds, made public in the Belgian Bulletin of Acts and Decrees of July 25, 1998.
2. the decision of the Flemish government of June 23, 1998 meaning formal statement of the concept of partial amendment of the regional plan Sint-Niklaas-Lokeren.
Considering that the harbour corporation GEMEENTELIJK HAVENBEDRIJF ANTWERPEN on December 4,  1998  has applied to intervene in the administrative summary procedure, that there is ground to accept the application;

Considering that the association VERENIGING ZEEUWSE MILIEUFEDERATIE  on June 23, 1999 has applied to intervene in the administrative summary procedure, that there is ground to accept the application;
Considering that appellants justify their demand to suspend the two decrees in one petition as follows : 

Not only the two decrees are of even date. They are also both to be situated in the context of the plans to construct a Deurganckdock, therefore to clear away some wetlands along the shores of the Schelde, to build up and industrialize two polder areas and make the city of Doel disappear.
On the other hand, to both decrees is added a map showing that the government wants to undertake action in Kruibeke and in Rupelmonde concerning integral water regime and bird protection.

Because both decisions more or less overlap each other and are meant to execute the same plans, in my opinion, one single petition is justified.
Considering that the two contested decisions have been taken on grounds of two diverse legislations; that they are each the result of various procedures; that between the contested decisions there is no relative context allowing the exceptional derogation of the binding requirement of administration of justice which demands one single requirement for each petition; that the raised objection of a lack relative context is well founded; that from the absence of relative context follows that the petition of suspension of the execution is only admissible concerning the first contested decree;
Considering that the defendant raises the petition not admissible because of the absence of interest of the appellants; that the intervening party raises the same objection and also claims that the second applicant does not have the necessary competence to proceed;
Considering that for the present it is not necessary to pronounce a judgment for the raised objections;

Considering that by virtue of art. 17, $ 2, of the coordinated decrees on the Council of State, suspension of the execution can only be decided on the double condition that serious arguments are being pleaded, able to justify the suspension of the contested decision and that the immediate execution of the contested decision causes a serious, hard to restore damage;
Whereas, concerning the second condition, the applicant parties let consider what follows : 
The serious and hard to restore personal damage or risk in case the contested decisions would be immediately executed;

1. Especially the second decision threatens to cause most direct damage to the local environment since the decree is the permit for the meant works of collective interest (Deurganckdock and infrastructure of the building up in the Mida-zones). But also by the disappearance of the habitats and other protected areas threatens to come into being a serious environmental damage.
2. The causal connection between MTHEN and the contested decrees is apparently realistic.

3. Linking to the interest of the two associations : both have the target to protect fauna and flora in their respectively field of activity. If it is accepted that appellants have sufficient interest to strive after preservation of the bird area, it is logical that they can also appeal to serious damage when it can be proved that the targets of the association threaten to suffer serious damage. A preservation area for birds is a specially protected area in order to protect scarce species of birds.

4. Serious diminishing in surface of the bird area.

5. Cumulative effect because of former violations.

6. Serious diminishing of a study area for birds. None of both decrees takes care of an affective protection of the most valuable nature reserves nearby Doel. Every year in winter, first applicant organizes a counting of the birds, activity that will certainly loose its merit.

7. Disturbance of the environment of the Oude Schor and Doel.

8. The chance to restore the ‘Groot Gat’, a rest of creeks west of the sea-bank, will be lost for ever.

9. The ban on hunting will be withdrawn. Anyhow, juridical and technical spoken, it can certainly be raised that a damage – or a risk to a damage – will be caused by a basic decision.

10. Less protection of the environment of a number of scarce      species of birds, strictly to be protected. The environment management contemplated here, is coming down to the end of most of these valuable areas.
11. Damage difficult to restore.

Considering that according to its articles of association, the WERKGROEP NATUURRESERVATEN LINKROEVER-WAASLAND strives for :

a) preservation and expansion of nature reserves;

b) protection of environment;

c) scientific study and protection of fauna and flora;
d) collecting information about environment and nature, and make these results generally known.
Considering that as appears from the plans added to the first contested decree, not only a huge part of the preservation area for birds “Schorren en polders van de Beneden-Schelde” will be preserved as such, but also by the contested decree it is decided to enlarge the bird area “Durme en middenloop van de Schelde” with a surface that surpasses widely the lost area; furthermore the known facts show that the area “De Putten” is not withdrawn from the bird area; that the damage of the bird counting loosing its value is not concrete enough to be accepted as a serious damage; that also the argument of “the chance to restore the ‘Groot Gat’ to be lost for ever” is not convincing; that the explanation of the appellants holds insufficiently concrete and clear facts to be able to prove that the immediate execution of the first contested decree causes them a serious, hard to restore damage in their realisation of their social target.
DECISION :
Article 1 : the request to intervene of the GEMEENTELIJK HAVENBEDRIJF ANTWERPEN is accepted.

Article 2 : the request to intervene of the VERENIGING ZEEUWSE MILIEUFEDERATIE is accepted.

Article 3 : the request of suspension is rejected.
Article 4 : the judgment on the quota in the payment of the costs is postponed.
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