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II. FACTS OF COMMUNICATION

About 40% of green areas of Yerevan, capital city of Armenia, have been destroyed due to the energy crisis of the beginning of 1990s and continuous construction started from late 1990s. Decrease of the green areas in a city located in a semi-arid region has led to the intensified desertification processes, accompanied by the strengthened winds, the increased noise pollution and the decreased biodiversity. The unrestrained urban development undertaken by the Government of Armenia did not ensure access to information and public participation, required by the national legislation and the Aarhus Convention (signed by the Republic of Armenia in 1998 and ratified in 2001). This Communication refers to the particular case of Dalma Orchards as one typical example of law infringement in the field. 

The Dalma Orchards is an agricultural area located in south-west of Yerevan. According to the available non-official data this area covers 533 hectares. The Dalma Orchards are of a significant historic, cultural and environmental value for Yerevan as well as for Armenia. Orchards have originated around the town-fortress, called Teishebain, about 3,000 years ago. Archeological exploration of this area has revealed evidences of ancient civilization, such as high-value grape and fruit seeds and wine-cellars. Irrigation canals constructed in 8-7th century B.C. are still used for watering the Orchards. The soil in this area has been cultivated for centuries, and dozens of sorts of high-quality grapes and many types of fruits have been grown and nursed in this area. 

In addition to this, the Dalma Orchards, as one of the largest green areas on the territory of the city contribute to the removal of various emissions in the atmosphere. The area serves as a habitat for 2 types of amphibian and 18 types of reptiles (the amphibians and 4 types of reptiles are included in the Red Book). This area also serves as a station for several migratory species of birds.

During Soviet years Dalma Orchards were used for agricultural purposes by a collective farm under the jurisdiction of Shahumyan District of Yerevan. After the breakdown of Soviet Union the territory of Orchards was divided and leased to the farmers. Today about 1800 lessees are growing grapes, fruit trees as well as vegetables on these lands.

In 1989, the Dalma Orchards were included in the Scheme (Plan) for Preservation and Use of Historical and Cultural Monuments developed upon order of the Department for Preservation, Use and Exploration of Historical and Cultural Monuments under the Ministry Council of the Armenian Soviet Socialist Republic. This Scheme has been adopted by the decision of the Mayor N 6/18 from 17.04.1991. Thus, Dalma was included in the list of the historical and cultural monuments of Yerevan City as a monument of local significance, the preservation area of which was 790 hectares. 

Decision N6/18 has been abolished by the Yerevan Mayor’s Decision N1137 from 30.08.2000. The latter invalidated the status of all historical and cultural monuments in Yerevan City. A new list of such monuments has not been approved until today. Such a situation provided for a good opportunity for proliferation of illegal urban development activities, even in historical and cultural areas of capital city. 

The prospect of the use of the Dalma Orchards for urban development purposes was presented by the Yerevan Municipality to the Government of Armenia and discussed among the relevant authorities since 2000. It was planned to construct highways, develop industries, build residential blocks, gulf ground, etc in the mentioned area. According to non-official information, these discussions have met certain opposition by the Ministry of Nature Protection and the Ministry of Culture and Youth Issues. For this reason, the issue of urban development on the territory of the Dalma Orchards was delayed.

The issue was brought up again in December 2003, when some of lessees of Dalma Orchards applied to the Malatia-Sebastia District Authority with a request to prolong their lease agreements. This is when the citizens were informed that the Yerevan Municipality has a program for development of this area and their lease agreements will not be prolonged. In parallel, a group of NGOs launched an effort of examining the issues related to Dalma Orchards and found out that the Government of Armenia has adopted 4 related Decrees during the year of 2003. Later, they learned about another Governmental Decree concerning to Dalma Orchards, adopted in March 2004. 

At the public hearing, organized by the Center for Regional Development/Transparency International Armenia and the Environmental Public Alliance of 37 Armenian NGOs on April 6, 2004 to discuss the issue of Dalma Orchards, Narek Sargsyan, then the Chief Architect of Yerevan for the first time publicly announced about the respective plans of the Yerevan Municipality related to this territory. In the end of the hearing, he indicated that the presented program had been already adopted by the Government of Armenia and thus is not subject to change.

Besides the problems related to democratic principles of environmental decision-making, the issue of Dalma Orchards have raised social unrest in the city because of vague, non-transparent and autocratic policies of municipal authorities. Currently, rallies of lessees of Dalma Orchards take place every Thursday during the Government of Armenia regular sessions in front of the Government Building N1 in Yerevan. These rallies have resulted in promises given by the Government to consider the social problems of the lessees of Orchards. Nevertheless, the Government has not indicated any sign of acknowledgement of infringement of legislation and any intention to fix the situation. On the contrary, the Yerevan Municipality very rapidly is making arrangements for the auctions of the plots of Dalma Orchards. The auctions are also organized violating the related access to information provisions of the national legislation.

Below is the list of relevant Decrees adopted by the Republic of Armenia Government on the Dalma Orchards during 2003-2004:

1. RoA Government Decree 1941-A of 27 March 2003 “On Modifying the Boundaries and Designated Use of the Conservable Land in the Dalma Orchards of Yerevan”, ratified by the RoA President on 29 March 2004 (hereinafter, “1941-A).

In Paragraph 1 of Decree, the RoA Government specified the boundaries of conservable land in the Dalma Orchards as 256 hectares, and changed the category of this plot from agricultural to forest use.  In Paragraph 2 of the same Decree, the Yerevan Mayor is assigned to submit to the RoA Government within a 1-month period a suggestion on modifying the designated use of the areas in land plots adjacent to the 256-hectares and their zoning.  In Paragraph 3, the Government assigned the Minister of Agriculture to work with the Minister of Environment, the Minister of Culture and Youth Affairs, and the Mayor of Yerevan to discuss with NGOs and, during a 3-month period, to present suggestions on establishing a forest in the 256-hectare area and conserving it. Until today, the interested public has not been invited to discussions of the mentioned suggestion.

2. RoA Government Decree 503-A of 27 March 2003 “On Providing Lease over Land Plots to the “Renko Armestate” Limited Liability Company and the “Frank Muller” Closed Joint-Stock Company without Tender”, ratified by the RoA President on 15 May 2003 (hereinafter, “503-A”).

This Decree authorized the Mayor of Yerevan to provide a 3-hectare land plot from Dalma Orchards to “Renco Armestate” LLC for a period of 50 years with the right of lease, for the purpose of building a neighborhood for diplomatic missions.  Under the same decree, the Municipality of Yerevan was authorized to give without tender to “Frank Muller Armenia” CJSC, the first right of purchase over a 5-hectare land plot from the area of Dalma Orchards, for the purpose of building a watch factory.

3. RoA Government Decree 745-A of 25 June 2003 “On Modifying the Designated Use of Land and Providing Lease over a Land Plot to Tavros Galshoyan and Syranuysh Galshoyan without Tender”, ratified by the RoA President on 25 June 2003 (hereinafter, “745-A”).

Under this Decree a 0.5-hectare land plot from the area of Dalma Orchards was leased without tender to Tavros Galshoyan and Syranuysh Galshoyan for a period of 25 years to build a car repair shop.

4. RoA Government Decree 1281-A of 11 September 2003 “On Modifying the Designated Use of Land and Providing a Land Plot to the “Armenian Airways” Closed Joint-Stock Company”, by the RoA President on 23 October 2003 (hereinafter, “1281-A”).

Under this Decree, the RoA Government separated a 5-hectare plot from the agricultural land of Dalma Orchards, to designate it for residential construction, and to permit the Mayor of Yerevan to provide, without any tender, the right of 50-year lease over this land to “Armenian Airways” CJSC for the purpose of selling it by auction once its ownership right over the land is acquired. According to an unofficial source of information, on 21 January 2004, the land plot was sold by “Armenian Airways” CJSC to “Mika-Limited” CJSC though an auction.

5. RoA Government Decree 397-A of 31 March 2004 “On Zoning of Areas and Modifying the Designated Use of Land”, ratified by the RoA President on 6 April 2004 (hereinafter, “397-A”).

Under this Decree, the RoA Government modified the designated use of the area adjacent to the 256 hectares intended for forest planting and approved the plan of zoning. The plan approved under this Decree was presented, as was required under Paragraph 2 of the abovementioned Decree 1941-A.  
According to unofficial information (state authorities do not provide official data about the area), the Dalma Orchards, out of the above-mentioned preservation area of 790 hectares, cover an area of 533 hectares. In the past this area was completely designated as agricultural land.  None of the above mentioned documents contains the size of the area of Dalma Orchard. The name “Dalma Orchards” is mentioned only in the mentioned Decree 1941-A related to the 256-hectare land to be conserved. It is unclear though upon what ground the 256-hectare land plot was separated from the area, which used to be a complex monument of history and culture, named “Dalma Orchards”, and designated as forest land. Interestingly, the Decree 1941-A on the conservation of 256-hectares signed by Andranik Margaryan, the Prime Minister, and ratified by Robert Kocharyan, the President, one year after its adoption by the RoA Government. Whereas, the decrees on land allocation for business purposes have been signed by the Prime Minister and ratified by the President shortly after their adoption.

It should be mentioned, that these Decrees have been adopted as standalone (so-called “individual”) legal acts, which, according to the Armenian legislation, are not required to be published. However, the substance of these acts more logically corresponds to the status of so-called “normative” acts, which have to be publicized according to the RoA Law on Legal Acts. Particularly, the Land Code of ROA sets a requirement that legal treatment of lands shall be determined based on the laws and normative legal acts. 

In opinion of numerous interested NGOs and experts, all five of the above-mentioned Decrees were adopted with violations of the Aarhus Convention as well as the Armenian legislation.  In this respect, both NGOs and citizens have sent applications and complaints to the respective public agencies, including the Government of Armenia, City Mayor’s Office, State Committee on the Real Estate Cadastre, Ministry of Nature Protection, Ministry of Culture and Youth Issues, Ministry of Justice, but only vague and incomplete answers have been received.  Neither the authorized bodies adopted measures to address the problem. 

The applicant organizations have applied to the First Instance Court of the Center and Nork-Marash Districts of Yerevan with an application concerning the claim to recognize as null and void Government Decrees 1941-A, 503-A, 745-A, 1281-A and 397-A, and received a Decision on Denying Claim Admissibility. 

The court decision was appealed to the Chamber of Civil and Economic Suits of the Cassation Court of the Republic of Armenia, which issued a decision on leaving the decision of the Court of the First Instance unchanged. 

III. NATURE OF ALLEGED NON-COMPLIANCE

This Communication alleges the failure of the Government of Armenia to implement the provisions of the Aarhus Convention on access to information, public participation as well as access to justice on the specific example of Dalma Orchards. 
· The requests for information addressed to relevant authorities have been either left without answers or were given vague replies.  

· The interested public was not given proper, timely and effective notice of planned projects and programs implied by Government of RA Decrees 1941-A, 503-A, 745-A, and 1281-A not only in the earliest stage of their development, but also in later stages.  

· No procedure of public notification, preparation, and participation was ensured by the RA Government and the Yerevan Municipality, responsible for these procedures according to the national legislation. 

· The decrees did not reflect the views of the interested public.  

· The public found out about the adoption of the decrees as well as development projects and plans rather late and from unofficial sources, rather from the responsible authorities. 

· Even after being notified about the breach of law the authorities do not take any measures to consider the environmental issues. On the contrary, the Dalma Orchards are very rapidly divided and sold on auctions, which in their turn are organized with violation of publicity requirements.

· Access to justice has not been ensured by Armenian courts. This problem is associated with the lack of political will to solve this issue rather there are problems with the legislation. 

IV. RELEVANT PROVISIONS OF THE AARHUS CONVENTION 

The following provisions of the Aarhus Convention have been violated by the actions of the Government of the Republic of Armenia:

Article 4. Access to Environmental Information

Paragraph 1. 

Each party shall ensure that, subject to the following paragraphs of this article, public authorities, in response to a request for environmental information, make such information available to the public, within the framework of the national legislation, including, where requested and subject to subparagraph (b) below, copies of the actual documentation containing or comprising such information…

Requests for information addressed to relevant authorities regarding Dalma Orchards have been either left without answers or given unsatisfactory replies. Interestingly, no public authority in their letters mentioned the size of the area before the decrees have been adopted. Even after the adoption of decrees, the authorities referred only to the decree 1941-A. (See Appendix E)

Paragraph 2. 

The environmental information referred to in paragraph 1 above shall be made available as soon as possible and at the latest within one month after the request has been submitted unless the volume and the complexity o the information justify an extension of this period up to two months after the request. The applicant shall be informed of any extension and of the reasons justifying it

As mentioned in Appendix E, responses of public authorities have been received later than one month, which is also a violation of the Armenian relevant legislation. Never the applicants have been informed that there is a need for an extension for authorities to answer the requests.

Article 6. Public Participation in Decisions on Specific Activities

Paragraph 1.

Each Party 

(a) Shall apply the provisions of this article with respect to decisions on whether to permit proposed activities listed in Annex I. Annex I. List of Activities Referred to in Article 6, Paragraph 1 (a) point 20 states: “Any activity not covered by paragraphs 1-19 above where public participation is provided for under an environmental impact assessment procedure in accordance with national legislation”.

According to the Armenian Law on Environmental Impact Expertise, the activities as well as the programs related to the Dalma Orchards were subject to public notification and participation. These activities, appeared in the challenged decrees, include construction of a watch factory, building complexes, roads, establishment of a forest. (See Appendix D)

Paragraph 2.

The public concerned shall be informed, either by public notice or individually as appropriate, early in an environmental decision-making procedure, and in an adequate, timely and effective manner, inter alia, of 

(a) The proposed activity and the application on which a decision will be taken;

(b) The nature of possible decision of the draft decision;

(c) The public authority responsible for making the decision;

(d) The envisaged procedure, including, as and when this information can be provided…

(e) The fact that the activity is subject to a national or transboundary environmental impact assessment procedure.

None of the mentioned methods of notification were used as the public in general has not been in advance notified about the planned modifications in their environment.

Paragraph 3.

The public participation procedures shall include reasonable time-frames for the different phases, allowing sufficient time for informing the public in accordance with paragraph 2 above and for the public to prepare and participate effectively during the environmental decision-making.

There was no time at all given to the public to prepare and participate.

Paragraph 4.

Each Party shall provide for early public participation, when all options are open and effective public participation can take place.

The public could not participate. Moreover, at the mentioned public hearing on the issue of Dalma Orchards the Chief Architect of Yerevan announced that the decisions are already made and the programs approved, so the complaints of the public would not make any difference.

Paragraph 5.

Each Party should, where appropriate, encourage prospective applicants to identify the public concerned, to enter into discussions, and to provide information regarding the objectives of their application before applying for a permit.

The concerned public has not been identified by authorities, however it appeared only after 4 of the decrees had been adopted by the Government. Nevertheless, the Government did not take into consideration the public comments.

Paragraph 7.
Procedures for public participation shall allow the public to submit, in writing or, as appropriate, at a public hearing or inquiry with the applicant, any comments, information, analyses or opinions that it considers relevant to the proposed activity.

Comments of the public were submitted only after the decrees have been adopted and ignored by the authorities.

Paragraph 8.

Each Party shall ensure that in the decision due account is taken of the outcome of the public participation.

Citizens and NGO activities have not changed anything in the actions of the government. In present, given the protests of the lessees of Dalma Orchards and weekly rallies in front of the Government Building the RoA, the Government started to consider social, but not environmental issues.

Paragraph 9.
Each Party shall ensure that, when the decision has been taken by the public authority, the public is promptly informed of the decision in accordance with the appropriate procedures. Each Party shall make accessible to the public the text of the decision along with reasons and considerations on which the decision is based.

As mentioned above, no public authority noted about decrees 503-A, 745-A, 1281-A or 397-A related to Dalma Orchards. 
Article 7. Public Participation Concerning Plans, Programs and Policies Relating to the Environment

Each Party shall make appropriate practical and/or other provisions for the public to participate during the preparation of plans and programs relating to the environment within a transparent and fair framework, having provided the necessary information to the public… The public which may participate shall be identified by the relevant public authority, taking into account the objectives of this Convention. To the extent appropriate, each Party shall endeavor to provide opportunities for public participation in the preparation of policies relating to the environment. 

The Government did not ensure the participation of the public in the preparation of urban development projects, with a significant impact on the environment, as mentioned by the environmental impact assessment experts. The interested public was not notified of these decrees not only in the earliest stage of their adoption, but also later.  No procedure of public awareness-raising, preparation, and participation was ensured.  The decrees did not reflect the views of the concerned public.

Article 8. Public Participation during the Preparation of Executive Regulations and /or Generally Applicable Legally Binding Normative Instruments

Each Party shall strive to promote effective public participation at an appropriate stage,  and while options are still open, during the preparation by public authorities of executive regulations and other generally applicable legally binding rules that may have a significant effect on the environment…

The participation of the concerned public was not ensured in the preparation of the challenged legal acts, which imply a significant impact on the environment in the City of Yerevan as a result of intended urban development and construction.

Article 9. Access to Justice

Paragraph 2. 

Each Party shall, within the framework of its national legislation, ensure that members of the public concerned… have access to a review procedure before a court of law and/or another independent and impartial body established by law, to challenge the substantive and procedural legality of any decision, act or omission subject to the provisions of article 6 and, where so provided for under national law and without prejudice to paragraph 3 below, of other relevant provisions of this Convention.

Though the legislation of Armenia provides an opportunity to appeal against a legal act in violation with national legislation and civil rights of people, the courts of Armenia did not provide impartiality or fairness in the decision-making related to the application. As the court system in Armenia is highly dependent on the institutes of Presidency and the Executive, one can conclude that the judges did not want to make any decision against the Government and the President. All this blocked access to justice on this particular issue. 

V. USE OF DOMESTIC REMEDIES OR OTHER INTERNATIONAL PROCEDURES

Submitters of this Communication have applied to the First Instance Court of the Center and Nork-Marash  Districts of Yerevan on 9 August, 2004 with an application concerning the claim to recognize as null and void Government Decrees 1941-A, 503-A, 745-A, 1281-A and 397-A. The claim contained the facts of violation of the Aarhus Convention as well as the national legislation. In this respect, the RoA Law on Environmental Impact Assessment (1995), RoA Law on Urban Development (1998) and RoA Land Code (2001) have been mentioned.

On 10 August, 2004 Judge V. Lalayan issued a Decision on Denying Claim Admissibility. The denial was justified by Article 100 (1) of the Constitution of Armenia, that the Constitutional Court shall determine the conformity of RoA Government Decrees with the Constitution of Armenia and by Article 160 (1) of the Civil Procedure Code of Armenia, that the court shall not examine claims on establishing as null and void such acts the constitutionality of which the Constitutional Court has the exclusive power to determine.

In opinion of applicant organizations, this Decision was inappropriate for the following reasons:

· Application to the First Instance Court did not claim the conformity of the Government Decisions to the Constitution of Armenia. 
· The right to appeal to the First Instance Court with a claim to consider null and void the Government Decision is provided by the Law of the RA on Legal Acts, Civil Code of the RA and Civil Procedure Code of the RA. 
Later, the applicants applied to the Chamber of Civil and Economic Suits of the Cassation Court of the Republic of Armenia on 13 August, 2004 with an appeal to review the First Instance Court decision. However, on 27 August, 2004 the Chamber issued a decision on leaving the decision of the Court of the First Instance unchanged.  
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